PART 1

FEDERAL ACQUISITION
REGULATIONS SYSTEM

Federal Acquisition System Vision, Standards, and
Strategies

The Vision

Deliver on atimely basis the best value product or service to the customer, while
maintaining the public’ strust and fulfilling public policy objectives. View best value from
abroad perspective, balancing the many competing interestsin the System. Theresultisa
system which works better and costs | ess.

Standards for Performance

1. Satisfy the customer in terms of cost, quality, and timeliness of the delivered product or
service.

2. Minimize administrative operating costs.
3. Conduct business with integrity, fairness, and openness.

4. Fulfill public policy objectives.

Strategies for Meeting System Standards

»  Shift the focus from “risk avoidance” to “risk management.”

» Forecast requirements and develop long-range plans for accomplishing them.
» Team with other participants in the acquisition process.

» Empower participants to make decisions within their area of responsibility.

» Encourage innovation and local adaptation where uniformity is not essential.

» |If aspecific strategy, practice, policy or procedureisin the best interests of the
Government and is not addressed in the FAR, nor prohibited by law (statute or case
law), Executive order or other regulation, assume that the strategy, practice, policy or
procedure is a permissible exercise of authority.

»  Communicate with the commercial sector as early as possiblein the acquisition cycleto
help the Government determine the capabilities available in the commercial marketplace.



» Foster cooperative relationships between the Government and its contractors consi stent
with the Government’ s overriding responsibility to the taxpayers.

» Maximizethe use of commercial products and servicesin meeting Government
requirements.

» Select contractors who have atrack record of successful past performance or who
demonstrate a current superior ability to perform.

*  Promote competition.

* Providetraining, professional development, and other resources necessary for
maintaining and improving the knowledge, skills, and abilities for all Government
participants on the Team, both with regard to their particular area of responsibility
within the System, and their respective role as ateam member. The contractor
community is encouraged to do likewise.

FAC 90-29 amended FAR Subpart 1.1 by redesignating sections 1.102 through 1.105 as
1.103 through 1.106 and adding new sections 1.102 through 1.102-4 to read as follows:

1.102 Statement of Guiding Principles for the Federal Acquisition System.

(8 Thevision for the Federal Acquisition System isto deliver on atimely basis the best value product
or service to the customer, while maintaining the public’s trust and fulfilling public policy objectives.
Participants in the acquisition process should work together as ateam and should be empowered to make
decisions within their area of responsibility.

(b) The Federal Acquisition System will—

(1) Satisfy the customer in terms of cost, quality, and timeliness of the delivered product or service by,
for example—

(i) Maximizing the use of commercial products and services;

(if) Using contractors who have atrack record of successful past performance or who demonstrate a
current superior ability to perform; and

(iif) Promoting competition;

(2) Minimize administrative operating costs;

(3) Conduct business with integrity, fairness, and openness; and

(4) Fulfill public policy objectives.

(c) The Acquisition Team consists of all participants in Government acquisition including not only
representatives of the technical, supply, and procurement communities but also the customers they serve,
and the contractors who provide the products and services.

(d) Therole of each member of the Acquisition Team isto exercise personal initiative and sound
business judgment in providing the best value product or service to meet the customer’s needs. In
exercising initiative, Government members of the Acquisition Team may assume if a specific strategy,
practice, policy or procedureisin the best interests of the Government and is not addressed in the FAR, nor
prohibited by law (statute or case law), Executive order or other regulation, that the strategy, practice,
policy or procedure is a permissible exercise of authority.

1.102-1  Discussion.

(8 Introduction. The statement of Guiding Principlesfor the Federal Acquisition System (System)
represents a concise statement designed to be user-friendly for all participants in Government acquisition.
The following discussion of the principlesis provided in order to illuminate the meaning of the terms and
phrases used. The framework for the System includes the Guiding Principles for the System and the
supporting policies and proceduresin the FAR.

(b) Vision. All participantsin the System are responsible for making acquisition decisions that
deliver the best value product or service to the customer. Best value must be viewed from a broad
perspective and is achieved by balancing the many competing interestsin the System. Theresultisa
system which works better and costs less.



1.102-2 Performance standards.

(a) Satisfy the customer in terms of cost, quality, and timeliness of the delivered product or service.
(1) Theprincipal customersfor the product or service provided by the System are the users and line
managers, acting on behalf of the American taxpayer.

(2) The System must be responsive and adaptive to customer needs, concerns, and feedback.
Implementation of acquisition policies and procedures, as well as consideration of timeliness, quality, and
cost throughout the process, must take into account the perspective of the user of the product or service.

(3) When selecting contractors to provide products or perform services, the Government will use
contractors who have atrack record of successful past performance or who demonstrate a current superior
ability to perform.

(4) The Government must not hesitate to communicate with the commercial sector as early as possible
in the acquisition cycle to help the Government determine the capabilities available in the commercial
marketplace. The Government will maximize its use of commercial products and services in meeting
Government requirements.

(5) Itisthe policy of the System to promote competition in the acquisition process.

(6) The System must perform in atimely, high quality, and cost-effective manner.

(7) All members of the Team are required to employ planning as an integral part of the overall process
of acquiring products or services. Although advance planning is required, each member of the Team must
be flexible in order to accommodate changing or unforeseen mission needs. Planning isatool for the
accomplishment of tasks, and application of its discipline should be commensurate with the size and nature
of agiven task.

(b) Minimize administrative operating costs. (1) In order to ensure that maximum efficiency is
obtained, rules, regulations, and policies should be promulgated only when their benefits clearly exceed the
costs of their development, implementation, administration, and enforcement. This appliesto internal
administrative processes, including reviews, and to rules and procedures applied to the contractor
community.

(2) The System must provide uniformity where it contributes to efficiency or where fairness or
predictability is essential. The System should also, however, encourage innovation, and local adaptation
where uniformity is not essential.

(c) Conduct business with integrity, fairness, and openness. (1) An essentia consideration in every
aspect of the System is maintaining the public’s trust. Not only must the System have integrity, but the
actions of each member of the Team must reflect integrity, fairness, and openness. The foundation of
integrity within the System is a competent, experienced, and well-trained, professional workforce.
Accordingly, each member of the Team is responsible and accountable for the wise use of public resources
aswell as acting in a manner which maintains the public’ s trust. Fairness and openness require open
communication among team members, internal and external customers, and the public.

(2) To achieve efficient operations, the System must shift its focus from “risk avoidance” to one of
“risk management.” The cost to the taxpayer of attempting to eliminate al risk is prohibitive. The
Executive Branch will accept and manage the risk associated with empowering local procurement officials to
take independent action based on their professional judgment.

(d) Fulfill public policy objectives. The System must support the attainment of public policy goals
adopted by the Congress and the President. In attaining these goals, and in its overall operations, the
process shall ensure the efficient use of public resources.

1.102-3  Acquisition Team.

The purpose of defining the Federal Acquisition Team (Team) in the Guiding Principlesis to ensure
that participants in the System are identified--beginning with the customer and ending with the contractor of
the product or service. By identifying the team members in this manner, teamwork, unity of purpose, and
open communication among the members of the Team in sharing the vision and achieving the goal of the
System are encouraged. Individual team members will participate in the acquisition process at the
appropriate time.

1.102-4 Role of the Acquisition Team.



(8) Government members of the Team must be empowered to make acquisition decisions within their
areas of responsibility, including selection, negotiation, and administration of contracts consistent with the
Guiding Principles. In particular, the contracting officer must have the authority to the maximum extent
practicable and consistent with law, to determine the application of rules, regulations, and policies, on a
specific contract.

(b) The authority to make decisions and the accountability for the decisions made will be delegated to
the lowest level within the System, consistent with law.

(c) The Team must be prepared to perform the functions and duties assigned. The Government is
committed to provide training, professional development, and other resources necessary for maintaining and
improving the knowledge, skills, and ahilities for all Government participants on the Team, both with
regard to their particular area of responsibility within the System, and their respective role as ateam
member. The contractor community is encouraged to do likewise.

(d) The System will foster cooperative relationships between the Government and its contractors
consistent with its overriding responsibility to the taxpayers.

(e) The FAR outlines procurement policies and procedures that are used by members of the Acquisition
Team. If apolicy or procedure, or a particular strategy or practice, isin the best interest of the Government
and is not specifically addressed in the FAR, nor prohibited by law (statute or case law), Executive order or
other regulation, Government members of the Team should not assume it is prohibited. Rather, absence of
direction should be interpreted as permitting the Team to innovate and use sound business judgment that is
otherwise consistent with law and within the limits of their authority.



PART 2

DEFINITIONS OF WORDS AND TERMS

[] Unlessotherwise specified, “day” throughout the FAR means “calendar day”. (FAC
90-31)

2.101 Definitions. [FAC 90-31, Case 94-701]

FAR as of FAC 90-25 FAR asrevised

* k k % * k k %

Day means, unless otherwise
specified, a calendar day.

* k k %

[ To support paperless transactions, the FAR allows the use of electronic signatures.

Moreover, the words “in writing” or “written”, as used in the FAR, do not necessarily refer
to paper documents — the words apply equally to e ectronic files transmitted and stored on
magnetic or optical media. (§2.101, FAC 90-29, Case 91-104)

2.101 Definitions. [FAC 90-29, Case 91-104]

FAR as of FAC 90-25 FARasrevised

* ok ko In writing or written means any worded
or numbered expression which can be read,
reproduced, and later communicated, and
includes electronically transmitted and stored
information. [FAC 90-29]

Sgnature or signed means the discrete,
verifiable symbol of an individual which,
when affixed to awriting with the
knowledge and consent of the individual,
indicates a present intention to authenticate
the writing. Thisincludes electronic
symbols.



PART 3

IMPROPER BUSINESS PRACTICES AND
PERSONAL CONFLICTS OF INTEREST

[] The Federd Acquisition Streamlining Act repealed the requirement that "every contract

or agreement” express the condition that certain officials shall not benefit from the award of
that contract or agreement. This condition had been expressed in FAR clause 52.203-1.
The clause has been deleted, a ong with the related statements of policy in FAR 3.102
through 3.102-2. The criminal provisionsfound at 18 U.S.C. 431 and 432 remain in
effect. (83.102 through 3.102-2 and 52.203-1, FAC 90-30, Case 94-802)

3.102 Reserved -Offieials—hot—to—benefit-

52.203-1 Reserved. ©Officials—Not—to—Benefit-




[] When acquiring commercia items, contractors do NOT have to require their employees

toindividualy certify that they are familiar with the Procurement Integrity Act and will
report violations of the Act. (83.104-9 and 52.203-8, FAC 90-30, Case 94-804]

3.104-9 Certification requirements.

FAR as of FAC 90-25

FAR asrevised

(8) Applicability. Subsection 27(e) of the Act
requires certifications, prior to the award of a Federal
agency contract or contract modification for property
or services in excess of $100,000 awarded or
executed on or after December 1, 1990, by the
officer or employee of the contractor responsible for
the offer or bid for that particular contract or contract
modification for property or services, and by the
contracting officer for that procurement.

(b) Competing contractor certification.

(1) Except as provided in 3.104-9(f),
contracting officers shall require the competing
contractor to—

(i) Certify in writing to the contracting
officer responsible for the procurement that, to
the best of his or her knowledge and belief,
such officer or employee of the competing
contractor has no information concerning a
violation or possible violation of subsections
27(a), (b), (d), or (f) of the Act (see 3.104-3)
as implemented in the FAR; or

(i) Disclose to such contracting officer
any and all such information, and certify in
writing to such contracting officer that any and
all such information has been disclosed; and

(iii) Certify in writing to such contracting
officer that, to the best of his or her
knowledge and belief, each officer, employee,
agent, representative, and consultant of such
competing contractor who, on or after
December 1, 1990, has participated personally
and substantiadly in the preparation or
submission of such bid or offer, or in a
modification of a contract, as the case may be,
has certified in writing to such competing
contractor that he or she—

(A) Is familiar with, and will comply
with, the requirements of subsection 27(a)
of the Act (see 3.104-3) as implemented in
the FAR; and

(B) Will report immediately to the

(a) Applicability. Subsection 27(e) of the Act
requires certifications, prior to the award of a Federal
agency contract or contract modification for property
or services in excess of $100,000 awarded or
executed on or after December 1, 1990, by the
officer or employee of the contractor responsible for
the offer or bid for that particular contract or contract
modification for property or services, and by the
contracting officer for that procurement.

(b) Competing contractor certification.

(1) Except as provided in 3.104-9(f),
contracting officers shall require the competing
contractor to—

(i) Certify in writing to the contracting
officer responsible for the procurement that, to
the best of his or her knowledge and belief,
such officer or employee of the competing
contractor has no information concerning a
violation or possible violation of subsections
27(a), (b), (d), or (f) of the Act (see 3.104-3)
as implemented in the FAR; or

(ii) Disclose to such contracting officer
any and all such information, and certify in
writing to such contracting officer that any and
all such information has been disclosed; and

(iiiy Except in the case of a
contract for the procurement of
commercial items, certify in writing
to such contracting officer that, to the best of
his or her knowledge and belief, each officer,
employee, agent, representative, ad
consultant of such competing contractor who,
on or after December 1, 1990, has participated
personally and substantialy in the preparation
or submission of such bid or offer, or in a
modification of a contract, as the case may be,
has certified in writing to such competing
contractor that he or she—

(A) Is familiar with, and will comply

with, the requirements of subsection 27(a)

of the Act (see 3.104-3) as implemented in



officer or employee of the competing
contractor responsible for the offer or bid
for any contract or the modification of a
contract, as the case may be any
information concerning a violation or
possible violation of subsections 27(a), (b),
(d), or (f) of the Act (see 3.104-3),
occurring on or after December 1, 1990, as
implemented in the FAR.

the FAR; and

(B) Will report immediately to the
officer or employee of the competing
contractor responsible for the offer or bid
for any contract or the modification of a
contract, as the case may be any
information concerning a violation or
possible violation of subsections 27(a), (b),
(d), or (f) of the Act (see 3.104-3),
occurring on or after December 1, 1990, as
implemented in the FAR.

52.203-8 Requirement for Certificate of Procurement Integrity.

FAR as of FAC 90-25

FAR asrevised

(b) Certifications. As required in paragraph
(c) of this provision, the officer or employee
responsible for this offer shall execute the following
certification:

CERTIFICATE OF PROCUREMENT

INTEGRITY
* * x k %

(2) Asrequired by subsection 27(e)(1)(B) of
the Act, | further certify that, to the best of my
knowledge and belief, each officer, employee,
agent, representative, and consultant of [Name of
Offeror] who has participated personaly and
substantially in the preparation or submission of
this offer has certified that he or she is familiar
with, and will comply with, the requirements of
subsection 27(a) of the Act, as implemented in
the FAR, and will report immediately to me any
information concerning a violation or possible
violation of subsections 27(a), (b), (d), or (f) of
the Act, as implemented in the FAR, pertaining
to this procurement.

(b)  Certifications. As required in
paragraph (c) of this provision, the officer or
employee responsible for this offer shall execute the
following certification. The certification in
paragraph (b)(2) of this provision is
not required for a procurement of

commercial items.
CERTIFICATE OF PROCUREMENT
INTEGRITY
* % % % %

(2) As required by subsection 27(e)(1)(B) of
the Act, | further certify that, to the best of my
knowledge and belief, each officer, employee,
agent, representative, and consultant of [Name of
Offeror] who has participated personaly ad
substantially in the preparation or submission of
this offer has certified that he or she is familiar
with, and will comply with, the requirements of
subsection 27(a) of the Act, as implemented in
the FAR, and will report immediately to me any
information concerning a violation or possible
violation of subsections 27(a), (b), (d), or (f) of
the Act, as implemented in the FAR, pertaining
to this procurement.

] FAR Subpart 3.9 of the FAR implements the whistleblower protections for contractor
employees established by sections 6005 and 6006 of the Federal Acquisition Streamlining
Act (FASA). Thissubpart establishes remedies for contractor employees who are
discharged, demoted or otherwise discriminated against asareprisal for disclosing a
substantial violation of law related to a contract to an *authorized officia of an agency”.
No clauseis prescribed or necessary to make these remedies avail able to contractor

employees.



For the purpose of this subpart, an “authorized official of an agency” means any officer or
employee responsible for contracting, program management, audit, inspection,
investigation, or enforcement of any law or regulation relating to Government procurement
or the subject matter of the contract. If you are an authorized official under this subpart:

1. Document (intheform of memorandafor record) and report disclosures by
contractor employees of substantial violations of law.

2. Advise such employees of their rights under FAR subpart 3.9.

3. Refer complaints of reprisalsto the Inspector General. [FAC 90-30, Case 94-
803]

Subpart 3.9—Whistleblower Protections
for Contractor Employees [Subpart added by FAC 90-30]

3.900 Scope of subpart.

3.901 Definitions.

3.902 Applicability.

3.903 Poalicy.

3.904 Procedures for filing complaints.

3.905 Procedures for investigating complaints.
3.906 Remedies.

3.900 Scope of subpart.
This subpart implements 10 U.S.C. 2409 and 41 U.S.C. 251, et sq., as amended by Sections 6005 and

6006 of the Federal Acquisition Streamlining Act of 1994 (Pub. L. 103-355).

3.901 Definitions.

Authorized official of an agency means an officer or employee responsible for contracting, program
management, audit, inspection, investigation, or enforcement of any law or regulation relating to
Government procurement or the subject matter of the contract.

Authorized official of the Department of Justice means any person responsible for the investigation,
enforcement, or prosecution of any law or regulation.

Inspector General means an Inspector General appointed under the Inspector General Act of 1978, as
amended. In the Department of Defense that is the DOD Inspector General. In the case of an executive
agency that does not have an Inspector General, the duties shall be performed by an official designated by the
head of the executive agency.

3.902 Applicability.
This subpart applies to all Government contracts.

3.903 Poalicy.

Government contractors shall not discharge, demote or otherwise discriminate against an employee asa
reprisal for disclosing information to a Member of Congress, or an authorized official of an agency or of the
Department of Justice, relating to a substantial violation of law related to a contract (including the
competition for or negotiation of a contract).

3.904 Procedures for filing complaints.



(&) Any employee of a contractor who believes that he or she has been discharged, demoted, or otherwise
discriminated against contrary to the policy in 3.903 may file a complaint with the Inspector General of the
agency that awarded the contract.

(b) The complaint shall be signed and shall contain—

(1) The name of the contractor;

(2) The contract number, if known; if not, a description reasonably sufficient to identify the contract(s)
involved;

(3) The substantial violation of law giving rise to the disclosure;

(4) The nature of the disclosure giving rise to the discriminatory act; and

(5) The specific nature and date of the reprisal.

3.905 Procedures for investigating complaints.

(a) Upon receipt of acomplaint, the Inspector General shall conduct an initial inquiry. If the Inspector
General determines that the complaint isfrivolous or for other reasons does not merit further investigation,
the Inspector General shall advise the complainant that no further action on the complaint will be taken.

(b) If the Inspector General determines that the complaint merits further investigation, the Inspector
General shall notify the complainant, contractor, and head of the contracting activity. The Inspector General
shall conduct an investigation and provide awritten report of findings to the head of the agency or designee.

(c) Upon completion of the investigation, the head of the agency or designee shall ensure that the
Inspector General provides the report of findings to—

(1) The complainant and any person acting on the complainant's behalf;

(2) The contractor alleged to have committed the violation; and

(3) The head of the contracting activity.

(d) The complainant and contractor shall be afforded the opportunity to submit awritten response to the
report of findings within 30 days to the head of the agency or designee. Extensions of timeto file awritten
response may be granted by the head of the agency or designee.

(e) At any time, the head of the agency or designee may request additional investigative work be done on
the complaint.

3.906 Remedies.

(a) If the head of the agency or designee determines that a contractor has subjected one of its employees
to areprisal for providing information to a Member of Congress, or an authorized official of an agency or of
the Department of Justice, the head of the agency or designee may take one or more of the following actions:

(2) Order the contractor to take affirmative action to abate the reprisal.

(2) Order the contractor to reinstate the person to the position that the person held before the reprisal,
together with the compensation (including back pay), employment benefits, and other terms and conditions
of employment that would apply to the person in that position if the reprisal had not been taken.

(3) Order the contractor to pay the complainant an amount egqual to the aggregate amount of all costs and
expenses (including attorneys fees and expert witnesses fees) that were reasonably incurred by the
complainant for, or in connection with, bringing the complaint regarding the reprisal.

(b) Whenever a contractor failsto comply with an order, the head of the agency or designee shall request
the Department of Justice to file an action for enforcement of such order in the United States district court
for adistrict in which the reprisal was found to have occurred. In any action brought under this section, the
court may grant appropriate relief, including injunctive relief and compensatory and exemplary damages.

(c) Any person adversdly affected or aggrieved by an order issued under this section may obtain review of
the order's conformance with the law, and this subpart, in the United States Court of Appealsfor acircuit in
which thereprisal is aleged in the order to have occurred. No petition seeking such review may be filed
more than 60 days after issuance of the order by the head of the agency or designee. Review shall conform
to Chapter 7 of Title 5, United States Code.



PART 4
ADMINISTRATIVE MATTERS

[] The FAR no longer requires contracting officers to make to reproduce paper copies and

stamp those copies with the words “DUPLICATE ORIGINAL” — as being the only copies
of executed documents that have the same force and effect as signed originals. (84.101 and

4.201, FAC 90-29, Case 91-104)

4.101 Contracting officer’s signature.

FAR as of FAC 90-25

FAR asrevised

(a) Only contracting officers shall sign contracts
on behalf of the United States. The contracting
officer’'s name and official title shall be typed,
stamped, or printed on the contract. The contracting
officer normally signs the contract after it has been
signed by the contractor. The contracting officer
shall ensure that the signer(s) have authority to bind
the contractor (see specific requirementsin 4.102
below).

4.201 Procedures.

Only contracting officers shall sign contracts on
behalf of the United States. The contracting officer's
name and officia title shall be typed, stamped, or
printed on the contract. The contracting officer
normally signs the contract after it has been signed
by the contractor. The contracting officer shall
ensure that the signer(s) have authority to bind the
contractor (see specific requirementsin 4.102 of this
subpart).

FAR as of FAC 90-25

FAR asrevised

Contracting officers shall distribute copies of
contracts or modifications within 10 working days
after execution by all parties. As a minimum, the
contracting officer shall—

(a) Distribute simultaneously one signed copy or
reproduction of the signed contract{see-4-104b}}, to
the contractor and the paying office;

(b) When a contract is assigned to another office
for contract administration (see Subpart 42.2),
provide to that office—

(1) One copy or reproduction of the signed
contract and of each modification{starmped
“BYPHCATE-ORIGHNALsee-4-10%b}Y); and

(2) A copy of the contract distribution list,
showing those offices that should receive copies
of modifications, and any changesto thelist as
they occur;

Contracting officers shall distribute copies of
contracts or modifications within 10 working days
after execution by all parties. As a minimum, the
contracting officer shall—

(a) Distribute ssmultaneously one signed copy or
reproduction of the signed contract, to the contractor
and the paying office;

(b) When a contract is assigned to another office
for contract administration (see Subpart 42.2),
provide to that office—

(1) One copy or reproduction of the signed
contract and of each modification; and

(2) A copy of the contract distribution list,
showing those offices that should receive copies
of modifications, and any changesto the list as
they occur;

(c) Distribute one copy to each accounting and



(c) Digtribute one copy to each accounting and finance office (funding office) whose funds are cited
finance office (funding office) whose fundsarecited  in the contract;

in the contract; (d) When the contract is not assigned for
(d) When the contract is not assigned for administration but contains a Cost Accounting
administration but contains a Cost Accounting Standards clause, provide one copy of the contract to

Standards clause, provide one copy of the contract to  the cognizant administrative contracting officer and
the cognizant administrative contracting officer and ~ mark the copy “FOR COST ACCOUNTING

mark the copy “FOR COST ACCOUNTING STANDARDS ADMINISTRATION ONLY” (sce
STANDARDS ADMINISTRATION ONLY” (see  30.601(b));
30.40H(b));

[J Thereare new FPDS reporting fields for awards to small disadvantaged business,
women owned business concerns, number of offers, award of task order contracts, and
awards for commercial items. OFPP is revising the form. (FAC 90-31, Case 94-701)

4.601 Record requirements.

FAR as of FAC 90-25 FAR asrevised
* k kx % * *x kx %

(c) In addition to paragraph (b) above with respect (c) In addition to paragraph (b) above with respect
to each procurement carried out using procedures to each procurement carried out using procedures
other than competitive procedures, agencies shall be  other than competitive procedures, agencies shall be
able to access from the computer file— able to access from the computer file—

(1) The reason under Subpart 6.3 for the use of (2) The reason under Subpart 6.3 for the use of

such procedures; and such procedures; and

(2) Theidentity of the organization or activity (2) Theidentity of the organization or activity
which conducted the procurement. which conducted the procurement.

(d) In addition to the information
described in paragraphs (b) and (c) of this
section, for procurements in excess of
$25,000, agencies shall be able to access |
information on the following from the |

computer file: |

(1) Awards to small disadvantaged
businesses using either set-asides or full
and open competition.

(2) Awards to business concerns
owned and controlled by women.

(3) The number of offers received in
response to a solicitation.

(4) Task or delivery order contracts.

(5) Contracts for the acquisition of
commercial items.

) Thisinformation shall be transmitted to the (e) Thisinformation shall be transmitted to the
Federal Procurement Data System in accordance with  Federal Procurement Data System in accordance with
agency procedures. agency procedures.



] The Comptroller General’ sright of access to contractor records is established by the
clauses at 52.214-26 and 52.215-2 — the clause at 52.215-1 isreserved. (84.702 and
15.106-1, FAC 90-31, Case 94-740)

4.702 Applicability.

FAR as of FAC 90-25 FAR asrevised

(a) This subpart applies to records generated under (@) This subpart appliesto records
contracts that contain one of the following clauses:  generated under contracts that contain one of

(2) Examination-of Recordsby-Comptroiter  the following clauses:

General (52.215-1). (1) Audit and Records—Sealed Bidding
(2) Audit—Sealed Bidding (52.214-26). (52.214-26).
(3) Audit—Negotiation (52.215-2). (2) Audit and Records—Negotiation
* %k (52.215-2)

* k k %

[] The FAR redefines the term “records’ to include not only books and documents but

also “accounting procedures and practices, and other data, regardless of type and regardless
of whether such items are in written form, in the form of computer data, or in any other
form.”

[] Contractors and subcontractors do NOT have to maintain or produce original records

for Government auditsif they provide photographic or electronic images of the original
records AND all of the following are true:

» Electronic recordsinclude all significant information from paper originals.

» Theimaging process preserves accurate images of the original records, including
signatures and other written or graphic images.

» Theimaging processis sufficiently reliable and secure to maintain the integrity of the
original records.

* Anéeffectiveindexing system permitstimely and convenient access to the imaged
records.

» The contractor or subcontractor retains the original records for a minimum of one year
after imaging to permit periodic validation of the imaging systems.

(84.703, 52.214-26, and 52.215-2; FAC 90-31, Case 94-740)

4.703 Policy.

FAR as of FAC 90-25 FAR asrevised




(a) Except as stated in 4.703(b), contractors
shall make available books, records, documents, and
other supporting evidence to satisfy contract
negotiation, administration, and audit requirements
of the contracting agencies and the Comptroller
General for (1) 3 years after final payment or, for
certain records, (2) the period specified in 4.705
through 4.705-3, whichever of these periods expires
first.

(b) Contractors shall make available the
foregoing deedments and supporting evidence for a
longer period of timethanis required in 4.703(a)
if—
(1) A retention period longer than that cited in
4.703(a) is specified in any contract clause; or

(2) The contractor, for its own purposes, retains
the foregoing deedrents and supporting evidence
for alonger period. Under this circumstance, the
retention period shall be the period of the
contractor’ s retention or 3 years after final
payment, whichever period expiresfirst.

(3) The contractor does not meet the original
90-day due date for submission of final indirect
cost rate proposals specified in subparagraph
(d)(2) of the clause at 52.216-7, Allowable Cost
and Payment, and subpara-graph (c)(2) of the
clause at 52.216-13, Allowable Costand
Payment—Facilities. Under these circumstances,
the retention periods in 4.705 shall be
automatically extended one day for each day the
proposal is not submitted after the original 90-
day due date.

(c) Contractors need-net-retain duphicate copres

(a) Except as stated in 4.703(b), contractors shall
make available records, which includes
books, documents, accounting
procedures and practices, and other
data, regardless of type and
regardless of whether such items are
in written form, in the form of
computer data, or in any other form,
and other supporting evidence to satisfy contract
negotiation, administration, and audit requirements
of the contracting agencies and the Comptroller
General for (1) 3 years after final payment or, for
certain records, (2) the period specified in 4.705
through 4.705-3, whichever of these periods expires
first.

(b) Contractors shall make available the foregoing
recor ds and supporting evidence for alonger period
of time than isrequired in 4.703(a) if—

(1) A retention period longer than that cited in
4.703(a) is specified in any contract clause; or
(2) The contractor, for its own purposes,
retains the foregoing recor ds and supporting

evidence for alonger period. Under this
circumstance, the retention period shall be the
period of the contractor’ s retention or 3 years after
final payment, whichever period expiresfirst.

(3) The contractor does not meet the original 90-
day due date for submission of final indirect cost
rate proposals specified in subparagraph (d)(2) of
the clause at 52.216-7, Allowable Cost and
Payment, and subpara-graph (c)(2) of the clause at
52.216-13, Allowable Costand Payment—
Facilities. Under these circumstances, the
retention periods in 4.705 shall be automatically
extended one day for each day the proposdl is not
submitted after the original 90-day due date.

(C) Nothing in this section shall be
construed to preclude a contractor from
duplicating or storing original records in
electronic form unless they contain
significant information not shown on the
record copy. Original records need not be
maintained or produced in an audit if the
contractor or subcontractor provides
photographic or electronic images of the
original records and meets the following
requirements:

(1) The contractor or subcontractor has
established procedures to ensure that the



(e) If theinformation described in paragraph (a)
of this section is maintained on a computer,
contractors shall retain the computer dataon a
reliable medium for the time periods prescribed.
Contractors may transfer computer datain machine
readable form from one reliable computer medium to
another. Contractors computer data retention and
transfer procedures shall maintain the integrity,
reliability, and security of the original computer
data. Contractors shall aso retain an audit trail
describing the data transfer. For the record retention
time periods prescribed, contractors shall not
destroy, discard, delete, or write over such computer
data. [FAC 90-23]

4,706 [Reserved]

imaging process preserves accurate images
of the original records, including
signatures and other written or graphic
images, and that the imaging process is
reliable and secure so as to maintain the
integrity of the records.

(2) The contractor or subcontractor
maintains an effective indexing system to
permit timely and convenient access to
the imaged records.

(3) The contractor or subcontractor
retains the original records for a minimum
of one year after imaging to permit
periodic validation of the imaging
systems

(d) If the information described in paragraph (a) of
this section is maintained on a computer, contractors
shall retain the computer data on areliable medium
for the time periods prescribed. Contractors may
transfer computer datain machine readable form
from one reliable computer medium to another.
Contractors computer data retention and transfer
procedures shall maintain the integrity, reliability,
and security of the original computer data.
Contractors shall also retain an audit trail describing
the data transfer. For the record retention time
periods prescribed, contractors shall not destroy,
discard, delete, or write over such computer data.
[FAC 90-23]







PART 5
PUBLICIZING CONTRACT ACTIONS

[] When small businesses request copies of electronically disseminated solicitations, you
may e-mail the copies to the firm’s electronic address. (85.102, FAC 90-29, 91-104)

5.102 Availability of solicitations.

FAR as of FAC 90-25 FAR as revised
(& The contracting officer shall— (&) The contracting officer shall—
(4) In addition to the methods of (4) In addition to the methods of

disseminating proposed contract information  disseminating proposed contract information
in 5.101(a) and (b), provide, uponrequest  in 5.101(a) and (b), provide, upon request
to small business concerns, asrequired by  to small business concerns, as required by

15 U.S.C. 637(b)— 15 U.S.C. 637(b)—
() A copy of the solicitation and (i) A copy of the solicitation and
ifications; specifications. In the case of
* ok ok ok % solicitations disseminated by

electronic data interchange,
solicitations may be furnished
directly to the electronic address
of the small business concern.

* % % % %

[] Thereisan exception to synposizing requirements when the contract action isfor the
services of an expert to support the Federal Government in any current or anticipated
litigation or dispute. (85.202 and §5.301, FAC 90-31, Case 94-701).

[] No synopsis will be required for actions up to $250,000 made through a certified

FACNET after Governmentwide FACNET has been certified. Until then, no synopsisis
required for any action over $25,000 through the Simplified Acquisition Threshold
($2100,000) which is made through a certified FACNET. (85.202, FAC 90-29, Case 94-770)

5.202 Exceptions.

FAR as of FAC 90-25 FAR asrevised

The contracting officer need not submit the The contracting officer need not submit the
notice required by 5.201 when— notice required by 5.201 when—



(&) The contracting officer determines that—

* % % %

(11)****;_9F
(12 ****.

5.301 General.

(a) The contracting officer determines that—
* k% % %

(11) * % % *’_er_

(12 * % * *.

(13) The contract action is for an
amount expected to exceed $25,000 but
not expected to exceed the simplified
acquisition threshold and is made by a
contracting activity that has been certified
as having implemented a system with
interim (until December 31, 1999) or full
(after December 31, 1999) FACNET and
the contract action will be made through
FACNET; [FAC 90-29]

(14) The contract action is for an
amount at or below $250,000 and is made
through certified FACNET after
Governmentwide FACNET has been
certified. This exception does not apply
when the contract action is not made
through certified FACNET (see Subpart
4.5) ; or [FAC 90-29]

(15) The contract action is made under
conditions described in 6.302-3 with
respect to the services of an expert to
support the Federal Government in any
current or anticipated litigation or
dispute. [FAC 90-31]

FAR as of FAC 90-25

FAR asrevised

(& Except for contract actions described in
paragraph (b) of this section, contracting officers
shall synopsize in the Commerce Business Daily
(CBD) awards exceeding $25,000 that (1) are subject
to the Trade Agreements Act (see 25.402 ad
25.403), or (2) are likely to result in the award of
any subcontracts. However, the dollar threshold is
not a prohibition against publicizing an awvard of a
smaler amount when publicizing would be
advantageous to industry or to the Government.

(b) A natice is not required under paragraph (a)
of this section if—

(5) * k k k -oF

(6) The award is for utility services, other than
telecommunications services, and only one source is
available.

(& Except for contract actions described in
paragraph (b) of this section, contracting officers
shall synopsize in the Commerce Business Daily
(CBD) awards exceeding $25,000 that (1) are subject
to the Trade Agreements Act (see 25.402 ad
25.403), or (2) are likely to result in the award of
any subcontracts. However, the dollar threshold is
not a prohibition against publicizing an avard of a
smaler amount when publicizing would be
advantageous to industry or to the Government.

(b) A notice is not required under paragraph (a)
of this section if—

(6) The award isfor utility services, other than
telecommunications services, and only one sourceis
available;

(7) The contract action is for an
amount greater than $25,000 but not



greater than the simplified acquisition
threshold, the contract action is made by a
contracting office that has been certified
as having implemented a system with
interim (until December 31, 1999) or full
(after December 31, 1999) FACNET, and
the contract action has been made through
FACNET; or [FAC 90-30]

(8) The award is for the services of an
expert to support the Federal Government
in any current or anticipated litigation or
dispute_pursuant to the exception to full

and open competition authorized at
6.302-3. [FAC 90-31]

[] When solicitations are made available through electronic datainterchange, the CBD
synopsis must provide the information necessary to obtain the solicitation (e.g., electronic
address and downloading instructions) and respond to it. (8§5.207, FAC 90-29, Case 91-104).

5.207

Preparation and transmittal of synopses.

FAR as of FAC 90-25

FAR asrevised

* %k * * %

(c) General format for Item 17, “Description.”
(1) Prepare a clear and concise description of the
supplies or services that is not unnecessarily
restrictive of competition and will
prospective offeror to make an informed business
judgment as to whether a copy of the solicitation
should be requested.

(2) Do not include In Item 17 the CBD

supply or service classification code from Item 6.
* k% * k% %

alow a redtrictive of competition and will

* % % %

(c) General format for Item 17, “Description.”
(1) Prepare a clear and concise description of the
supplies or services that is not unnecessarily
dlow a
prospective offeror to make an informed business
judgment as to whether a copy of the solicitation
should be requested.

(2) Do not include In Item 17 the CBD

supply or service classification code from Item 6.

* k% % k% %

xvii. If the solicitation will be
made available to interested parties
through electronic data interchange,
provide any information necessary to
obtain and respond to the solicitation
electronically.



PART 6
COMPETITION REQUIREMENTS

[]

The following are additional reasons (over and above those previoudy in the FAR)

for excluding a particular source to establish or maintain an alternative source or sources.
» Ensure the continuous availability of areliable source of supplies or services.

o Satisfy projected needs based on a history of high demand.

» Satisfy acritical need for medical, safety, or emergency supplies.

6.202 Establishing or maintaining alternative sources. (FAC 90-31, 94-701)

FAR as of FAC 90-25

FAR asrevised

(8) Agencies may exclude a particular source
from a contract action in order to establish or
maintain an alternative source or sources for the
supplies or services being acquired if the agency head
determines that to do so would—

(1) Increase or maintain competition and likely
result in reduced overall costs for the acquisition, or
for any anticipated acquisition, -of-sueh-supptiesor
serviees;

(2) Bein theinterest of national defensein
having afacility (or a producer, manufacturer, or
other supplier) available for furnishing the supplies
or servicesin case of anational emergency or
industrial mobilization; or

(3) Beintheinterest of nationa defensein
establishing or maintaining an essential engineering,
research, or development capability to be provided
by an educationa or other nonprofit institution or a
federally funded research and development center.

(a) Agencies may exclude a particular source
from a contract action in order to establish or
maintain an alternative source or sources for the
supplies or services being acquired if the agency head
determines that to do so would—

(2) Increase or maintain competition and likely
result in reduced overall costsfor the acquisition, or
for any anticipated acquisition;

(2) Bein theinterest of national defensein
having afacility (or a producer, manufacturer, or
other supplier) available for furnishing the supplies
or servicesin case of anational emergency or
industrial mobilization;

(3) Bein theinterest of national defensein
establishing or maintaining an essential engineering,
research, or development capability to be provided
by an educational or other nonprofit institution or a
federally funded research and development center;

(4) Ensure the continuous availability
of a reliable source of supplies or
services;

(5) Satisfy projected needs based on a
history of high demand; or

(6) Satisfy a critical need for medical,
safety, or emergency supplies.

[] Thereisanew exception for acquiring the services of an expert for a current or

“reasonably forseeable” litigation or dispute. However, this exception does not authorize
contracting officersto disregard other policies and procedures applicable to contracting for



such services, such as policies governing conflict of interest or restrictions on contracting

for inherently governmental functions.

6.302-3
or expert services. (FAC 90-31, 94-701)

Industrial mobilization; engineering, developmental, or research capability;

FAR as of FAC 90-25

FAR asrevised

(8 (2) Full and open competition need not be
provided for when it is necessary to award the
contract to a particular source or sourcesin order (i)
to maintain afacility, producer, manufacturer, or
other supplier available for furnishing supplies or
servicesin case of anational emergency or to
achieve industrial maobilization, or (ii) to establish
or maintain an essential engineering, research, or
development capability to be provided by an
educational or other nonprofit institution or a
federally funded research and devel opment center.

(a) (2) Full and open competition need not be
provided for when it is necessary to award the
contract to a particular source or sourcesin order (i)
to maintain afacility, producer, manufacturer, or
other supplier available for furnishing supplies or
servicesin case of anational emergency or to
achieve industrial mabilization, (ii) to establish or
maintain an essential engineering, research, or
development capability to be provided by an
educational or other nonprofit institution or a
federally funded research and devel opment center, or
(iii) to acquire the services of an expert
for any current or anticipated litigation or
dispute.

(b) * * *» * * (3) Use of the authority in
paragraph (a)(2)(iii) of this subsection
may be appropriate when it is necessary
to acquire the services of either—

(i) An expert to use, in any litigation
or_dispute (including any reasonably
foreseeable litigation or dispute)
involving the Government in any trial,
hearing, or proceeding before any court,
administrative tribunal, or agency,
whether or not the expert is expected to
testify. Examples of such services
include, but are not limited to:

(A) Assisting the Government in the
analysis, presentation, or defense of any
claim or request for adjustment to contract
terms and conditions, whether asserted by
a _contractor or the Government, which is
in litigation or dispute, or is anticipated
to result in dispute or litigation before
any court, administrative tribunal, or
agency, or

(B) Participating in any part of an
alternative dispute resolution process,
including but not limited to evaluators,
fact finders, or witnesses, regardless of
whether the expert is expected to testify;
or

(ii) A neutral person, e.g., mediators
or arbitrators, to facilitate the resolution




of issues in an alternative dispute
resolution process.

[ If alaw enacted after the Streamlining Act directs awards to a contractor (or any other
non-Federal entity), |GNORE that direction UNL ESS the law specifically:

* ldentifies the contractor (or other entity) AND

* References 10 U.S.C. 2304(j) for armed services acquisitions or section 303(h) of the
Federal Property and Administrative Services Act of 1949 for civilian agency

acquisitions AND

* Statesthat award to that contractor shall be made “in contravention of the merit-based
selection procedures’ in 10 U.S.C. 2304(j) or section 303(h) of the Federal Property

and Administrative Services Act of 1949.

Exceptions:

»  Comply with statutory direction to continue work being performed by the specified
contractor under a contract awarded prior to the Act.

»  Comply with statutory requirements to contract with the National Academy of Sciences
to “investigate, examine, or experiment upon any subject of science or art of signifi-
cance to an executive agency and to report on those matters to the Congress or any

agency of the Federal Government.”

6.302-5 Authorized or required by statute. (FAC 90-31, 94-701)

FAR as of FAC 90-25

FAR asrevised

a) Authority.

(2) Citations: 10 U.S.C. 2304(c)(5) or 41
U.S.C. 253(c)(5).

(2) Full and open competition need not be
providedfor when (i) astaute expressly
authorizes or requires that the acquisition be made
through another agency or from a speci fied
source, or (ii) theagency’s nead is for a brand
name commercial item for authorized resde.

(b) Application. This authority may be used when
statutes, such as the following, expressly authorize
or require that acquisition be made from a specified
source or through another agency:

(1) Federal Prison Industries (UNICOR)—18
U.S.C. 4124 (see Subpart 8.6);

(2) Qualified Nonprofit Agenciesfor the Blind or
other Severely Handicapped—41 U.S.C. 46-48c (see
Subpart 8.7);

(3) Government Printing and Binding—44
U.S.C. 501-504, 1121 (see Subpart 8.8); or

(4) Sole source awards under the 8(a) Program-
15 U.S.C. 637 (see Subpart 19.8).

a) Authority.

(1) Citations: 10 U.S.C. 2304(c)(5) or 41
U.S.C. 253(c)(5).

(2) Full and open competition need not be
providedfor when (i) astaute expressly
authorizes or requires that the acquisition be made
through another agency or from aspeci fied
source, or (ii) theagency’s neaed is for a brand
name commercial item for authorized resde.

(b) Application. This authority may be used when
statutes, such as the following, expressly authorize
or require that acquisition be made from a specified
source or through another agency:

(1) Federal Prison Industries (UNICOR)—18
U.S.C. 4124 (see Subpart 8.6);

(2) Qualified Nonprofit Agenciesfor the Blind or
other Severely Handicapped—41 U.S.C. 46-48c (see
Subpart 8.7);

(3) Government Printing and Binding—44
U.S.C. 501-504, 1121 (see Subpart 8.8); or

(4) Sole source awards under the 8(a) Program-
15 U.S.C. 637 (see Subpart 19.8).

(c) Limitations. (1) This authority shall
not be used when a provision of law



(c) Limitations. ... (2) Contracts awarded using this
authority shall be supported by the written
justifications and approvals described in 6.303 and
6.304, except for—

(i) Contracts awarded under (a)(2)(ii), (b)(2), or
(b)(4) of this subsection; or

(ii) Contracts awarded under (a)(2)(i) of this
subsection when the statute expressly requires that
the procurement be made from a specified source.
(Justification and approval requirements apply when
the statute authorizes, but does not require, that the
procurement be made from a specified source.)
(c) Limitations. (1) The authority in paragreph
(a(2)(ii) above may be used only for purchases of
brand-name commercial items for resale through
commissaries or other similar facilities. Ordinarily,
these purchases will involve articles desired or
preferred by customers of the salling activities (but
see 6.301(d)).

requires an agency to award a new contract
to a specified non-Federal Government
entity unless the provision of law
specifically—

(i) ldentifies the entity involved;

(ii) Refers to 10 U.S.C. 2304(j) for
armed services acquisitions or section
303(h) of the Federal Property and
Administrative Services Act of 1949 for
civilian agency acquisitions; and

(iii) States that award to that entity
shall be made in contravention of the
merit-based selection procedures in 10
U.S.C. 2304(j) or section 303(h) of the
Federal Property and Administrative
Services Act, as appropriate. However,
this limitation does not apply—

(A) When the work provided for in the
contract is a continuation of the work
performed by the specified entity under a
preceding contract; or

(B) To any contract requiring the
National Academy of Sciences to investi-
gate, examine, or experiment upon any
subject of science or art of significance to
an executive agency and to report on those
matters to the Congress or any agency of
the Federal Government.

(2) Contracts awarded using this authority shall
be supported by the written justifications and
approvals described in 6.303 and 6.304, except for—

(i) Contracts awarded under (a)(2)(ii), (b)(2), or
(b)(4) of this subsection; or

(ii) Contracts awarded under (a)(2)(i) of this
subsection when the statute expressly requires that
the procurement be made from a specified source.
(Justification and approval requirements apply when
the statute authorizes, but does not require, that the
procurement be made from a specified source.)

(3) The authority in (a)(2)(ii) of this
subsection may be used only for purchases of
brand-name commercial items for resale through
commissaries or other similar facilities. Ordinarily,
these purchases will involve articles desired or
preferred by customers of the salling activities (but
see 6.301(d)).




(] When preparing justifications, the authors must demonstrate that they have conducted

market research — not a market survey.

6.303 Justifications.

6.303-2 Content. (94-790)

FAR as of FAC 90-25

FAR asrevised

(a) Each judtification shall contain sufficient
facts and rationale to justify the use of the specific
authority cited. As a minimum, each justification
shall include the following information:

(8) A description of the market sarvey conducted
(see 7.101) and the results or a statement of the
reasons a market sarvey was not conducted.

(a) Each justification shall contain sufficient
facts and rationale to justify the use of the specific
authority cited. As a minimum, each justification
shall include the following information:

(8) A description of the market research
conducted (see Part 10) and the results or a statement
of the reason market resear ch was not conducted.

[] Thosewho can approve ajustification over for a proposed contract over $1,000,000
can also approve ajustification for a proposed contract under that dollar amount.

6.304 Approval of the justification. (FAC 90-31, Case 94-701)

FAR as of FAC 90-25

FAR asrevised

(8) Except for paragraph (b) of this section, the
justification for other than full and open competition
shall be approved in writing—

(2) For aproposed contract not exceeding
$100,000, the contracting officer's certification
required by 6.303-2(a)(12) will serve as approval
unless a higher approving level is established in
agency procedures.

(2) For aproposed contract over $100,000 but
not exceeding $1,000,000, by the competition
advocate for the procuring activity designated
pursuant to 6.501. This authority is not delegable.

(3) For aproposed contract over $1,000,000 but
not exceeding $10,000,000, by the head of the
procuring activity, or a designee who—

(i) If amember of the armed forces, isageneral
or flag officer; or

(i) If acivilian, is serving in a position in
grade GS 16 or above under the General Schedule (or
in acomparable or higher position under another
schedule).

(4) Except for DOD, NASA, and the Coast
Guard, for aproposed contract over $10,000,000,
by the senior procurement executive of the
agency designated pursuant to the OFPP Act (41
U.S.C. 414(3)) in accordance with agency

(a) Except for paragraph (b) of this section, the
justification for other than full and open competition
shall be approved in writing—

(2) For aproposed contract not exceeding
$100,000, the contracting officer's certification
required by 6.303-2(a)(12) will serve as approval
unless a higher approving level is established in
agency procedures.

(2) For a proposed contract over $100,000 but
not exceeding $1,000,000, by the competition
advocate for the procuring activity designated
pursuant to 6.501 or an official described in
paragraph (a)(3) or (a)(4) of this section.
This authority is not delegable.

(3) For a proposed contract over $1,000,000 but
not exceeding $10,000,000, by the head of the
procuring activity, or a designee who—

(i) If amember of the armed forces, isageneral
or flag officer; or

(ii) If acivilian, is serving in a position in
grade GS 16 or above under the General Schedule (or
in acomparable or higher position under another
schedule).

(4) Except for DOD, NASA, and the Coast
Guad, for aproposed contract over $10,000,000,
by the senior procurement executive of the



procedures. This authority is not dd egable. agency designated pursuant to the OFPP Act (41
U.S.C. 414(3)) in accordance with agency
procedures. This authority is not dd egable.



PART 7
ACQUISITION PLANNING

[] When conducti ng a cost comparison, the cost estimate for Government performance
can be provided either in a sealed dated envelope or an electronic equivalent. (87.304, FAC

90-29, 91-104)

7.304 Procedures.

FAR as of FAC 90-25

FAR asrevised

(b) Cost estimate

(3) Submit to the contracting officer the
completed form and al necessary detailed supporting
datain a seaded, dated envelope not later than the
time established for receipt of initial proposals or
bid opening. If more time is needed to develop the
Government’ s cost estimate, the contracting officer
shall amend the opening date of the solicitation.

7.306 Evaluation.

(b) Cost estimate
(3) Submit to the contracting officer the

completed form and all necessary detailed supporting
data in a sealed, dated envelope, or electronic
equivalent, not later than the time established for
receipt of initial proposals or bid opening. If more
time is needed to devel op the Government’ s cost
estimate, the contracting officer shall amend the
opening date of the solicitation.

FAR as of FAC 90-25

FAR asrevised

(a) Sealed bidding. (1) At the public bid opening,
after recording of bids, the contracting officer shall—
(i) Open the sealed envelope-eontainingthe

cost comparison form on which the cost

() Sealed hidding. (1) At the public bid opening,
after recording of bids, the contracting officer shall—
(i) Open the sealed cost comparison on
which the cost estimate for Government

estimate for Government performance has been performance has been entered;
entered;
7.307 Appeals.
FAR as of FAC 90-25 FAR asrevised
* k x *k % * *k x %k %

(b) The Circular providesthat the appeals
procedure shall be used only to resolve questions
concerning the calculation of the cost comparison
and shall not apply to questions concerning selection
of one contractor in preference to another, which
shall be treated as prescribed in 14.407-8, Protests
against award. * * * * *

(b) The Circular provides that the appeals
procedure shall be used only to resolve questions
concerning the calculation of the cost comparison
and shall not apply to questions concerning selection
of one contractor in preference to another, which
shall be treated as prescribed in 14.408-8, Protests
against award. * * * * *






PART 8

REQUIRED SOURCES OF SUPPLIES
AND SERVICES

[ contracti ng officers may use an “ established electronic communications format” to
place orders against Federal Supply Schedules. (88.405-2, FAC 90-29, 91-104)

8.405-2 Order placement.

FAR as of FAC 90-25

FAR asrevised

Ordering offices may use Optional Form 347, or
an agency-prescribed form, to order items from
schedules and shall place orders directly with the
contractor within the limitations specified in each
schedule. Orders shall include, at a minimum, the
following information in addition to any
information required by the schedule:

* %k * kx %

Ordering offices may use Optional Form 347, an
agency-prescribed form, or an established electronic
communications format to order items from
schedules and shall place orders directly with the
contractor within the limitations specified in each
schedule. Orders shall include, at a minimum, the
following information in addition to any
information required by the schedule:

* %k % %x %

[ contracti ng officers may request supplies or services from a“JWOD participating
nonprofit agency” in “writing” rahter than by a“letter” request. That is, the request can be
transmitted by electronic means rather than through the mails. (88.705-3, FAC 90-29, 91-104)

8.705-3 Allocation process.

FAR as of FAC 90-25

FAR asrevised

(8) When the direct order process has not been
authorized, the ordering office shall submit aletter
request for alocation (requesting the designation of
the “JWOD participating nonprofit agency” to
produce the supplies or perform the service) to the
central nonprofit agency designated in the
Procurement List. Ordering offices shall request
alocationsin sufficient time for areply, for orders
to be placed, and for the “JWOD participating
nonprofit agency” to produce the supplies or provide
the service within the required delivery or
performance schedule.

(8) When the direct order process has not been
authorized, the ordering office shall submit a
written request for alocation (requesting the
designation of the “JWOD participating nonprofit
agency” to produce the supplies or perform the
service) to the central nonprofit agency designated in
the Procurement List. Ordering offices shall request
alocationsin sufficient time for areply, for orders
to be placed, and for the “ IWOD participating
nonprofit agency” to produce the supplies or provide
the service within the required delivery or
performance schedule.



PART 9
CONTRACTOR QUALIFICATIONS

[] Contracting officers must consider “relevant past performance information” collected
pursuant to subpart 42.15. However, contracting officers may not call a vendor

“nonresponsible
provided in 9.104-2". (89.104-2, FAC 90-26)

9.104-1 General standards.

" solely on the basis of alack of relevant performance history “except as

FAR as of FAC 90-25

FAR asrevised

To be determined responsible, a prospective
contractor must—

To be determined responsible, a prospective
contractor must—

* k% % % % * % k% % %
(c) Have a satisfactory performance record (see (c) Have a satisfactory performance record (see
9.104-3(C)); 9.104-3(c) and Subpart 42.15). A
*oR kK prospective contractor shall not be
determined responsible or nonresponsible
solely on the basis of a lack of relevant
performance history, except as provided in
9.104-2; [FAC 90-26]
* k% % % %
9.105-1 Obtaining information.
FAR as of FAC 90-25 FAR asrevised
* k% % % % * % % % %

() The contracting officer should use the
following sources of information to support
determinations of responsibility or
nonresponsibility:

(1) The hst—entitled Parties Excluded from

Procurement

Subpart 9.4.

* %k % % %

(¢) In making the determination of
responsibility (see 9.104-1(c)), the
contracting officer shall consider relevant
past performance information (see Subpart
42.15). In addition, the contracting officer
should use the following sources of information to
support such determinations: [FAC 90-26]

(1) The List of Parties Excluded from Federal
Procurement and Nonprocurement Programs
maintained in accordance with Subpart 9.4. [FAC
90-28]

* % % * %



[] When a business concern not on the applicable QBL, QML, or QPL expresses interest
in the acquisition, the contracting officer must forward the concern’s name and address to
the agency activity which established the qud ification requirement — whether or not the concern
requested an actual copy of the solicitation. (89.206-3, FAC 90-28)

9.206-3 Competition.

FAR as of FAC 90-25

FAR asrevised

* %k * kx %

(b) Postsolicitation. The contracting officer
shdl submit to the agency activity which
established the qudification requirement the
names and addresses of concerns which requested
copies of the solicitaion but are not induded on
the goplicable QPL, QML, or QBL or identified
& meeting the qudification requirement. The
activity will then assist interested concerns in
meeting the standards specified for qudification
(see9.202(38)(2) and (4)).

* % % %x %

(b) Postsalicitaion. The contracti ng officer
shdl submit to the agency activity which
establishedthe qudification requirement the
names and addresses of concerns which
expressed interest in the acquisition but are
not included on the gpplicable QPL, QML, or
QBL or identified as meeti ng the qudification
requirement. The activity will then assist
interested concerns in meeting the standards
specified for qud ification (see 9.202(a)(2) and
(4)).

[] Before awardi ng a contract, contracting officers must check the “List of List of Parties

Excluded from Federal Procurement and Nonprocurement Programs.” Organizations
suspended, debarred, or otherwise excluded from “nonprocurement transactions’ are now

also indligible for Federal contracts and vice versa. Examples of nonprocurement
transactions are grants, cooperative agreements, scholarships, fellowships, contracts of
assistance, loans, loan guarantees, subsidies, insurance, payments for specified use, and

donation agreements. (89.4, FAC 90-28)

9.401 Applicability.

FAR as of FAC 90-25

FAR asrevised

. .

In accordance with Public Law 103-
355, Section 2455 (31 U.S.C. 6101,
note), and Executive Order 12689, any
debarment, suspension or other
Government-wide exclusion initiated under
the Nonprocurement Common Rule
implementing Executive Order 12549 on
or after August 25, 1995, shall be
recognized by and effective for Executive
Branch agencies as a debarment or
suspension under this subpart. Similarly,
any debarment, suspension, proposed
debarment or other Government-wide
exclusion initiated on or after August 25,



9.403 Definitions.

1995, under this subpart shall also be
recognized by and effective for those
agencies and participants as an exclusion
under the Nonprocurement Common Rule.
[FAC 90-28]

FAR as of FAC 90-25

FAR asrevised

* k k k %

“Parties Excluded from Procurement Programs,”

formerly—referred—to—as—the—Consalidated—ist—of
means a list compiled, maintained, and distributed
by the Genera Services Administration, #
aecordance-with—9-404, containing the names of
eontracters debarred, suspended, or proposed for
debarment by-ageneies-underthe—procedures-ef—this
subpart,—as—wel—as—centracters—dedared ineligible
under—other—statutery—er—regulatory—adtherity—other
| :  Thedi : .

. .
E.EEIIE.HEE' f EI'“ I 'EFEH erment Prog E|H IISF S EE“EE'I' EEIl
Precurement-er-Nenproeurement-Programs:

9.404
Programs.

List of Parties Excluded from Federal

* k k k%

List of Parties Excluded from Federal
Procurement and Nonprocurement Programs
means a list compiled, maintained and distributed by
the Genera Services Administration (GSA)
containing the names and other information
about parties debarred, suspended, or
voluntarily excluded under the Nonprocur-
ement Common Rule or the Federal
Acquisition Regulation, parties who have
been proposed for debarment under the Federal
Acquisition Regulation, and parties
determined to be ineligible. [FAC 90-28]

Nonprocurement Common Rule means
the procedures used by Federal Executive
Agencies to suspend, debar, or exclude
individuals or entities from participation
in nonprocurement transactions under
Executive Order 12549. Examples of
nonprocurement transactions are grants,
cooperative agreements, scholarships,
fellowships, contracts of assistance,
loans, loan guarantees, subsidies,
insurance, payments for specified use, and
donation agreements. [FAC 90-28]

* k k k%

Procurement and Nonprocurement

FAR as of FAC 90-25

FAR asrevised

(8) The Genera Services Administration (GSA)
shall—

(1) Compile and maintain a current,
eonsolidated list of all contractors debarred,
suspended, proposed for debarment, or declared
ineligible by agencies or by the Genera Accounting
Office;

(8 The Generad Services Administration (GSA)
shall—

(1) Compile and maintain a current list of all
parties debarred, suspended, proposed for debarment,
or declared ineligible by agencies or by the General
Accounting Office; [FAC 90-28]

* %k % x %



*ok ok ox % (b) The List of Parties Excluded from Federal
(b) The list entitted Parties Excluded from Procurement and Nonprocurement Programs
Procurement Programs shall indicate— shall indicate— [FAC 90-28]

* %k % % %

Other sections where the name of the list was changed:

9.207(a)(9)
9.404
9.405
9.405-2
22.1025
28.203-7
44.202-2
44.303
52.209-6




PART 12
CONTRACT DELIVERY OR PERFORMANCE

L] Tobe responsive, bids must offer adelivery date no later than that required by the IFB.
If the contractor offers adelivery date that is“ X days following my receipt of the contract
or notice of award”, contracting officers compare that offered date to the required date. For
this purpose, the FAR haslong instructed contracting officers to add 5 days to the date of
contract award to account for time required by the Post Office to deliver notice of award
through the ordinary mail. Now, the FAR instructs contracting officers to add only one day
if notice of award istransmitted electronically. (812.103, 852.212-1, 852.212-2, FAC 90-

29, 91-104)

12.103 Supplies or services.

FAR as of FAC 90-25

FAR asrevised

* k% * x %

(e) Ininvitations for bids, if the delivery schedule
is based on the date of the contract, and a bid offers
delivery based on the date the contractor receivesthe
contract or notice of award, the contracting officer
shall evaluate the bid by adding 5 days (as
representing the normal time for arrival through
ordinary mail). If the offered delivery date computed
with mailing timeislater than the delivery date
required by the invitation for bids, the bid shall be
considered nonresponsive and rejected. If award is
made, the delivery date will be the number of days
offered in the bid after the contractor actually
receives the notice of award.

52.212-1 Time of Delivery.

* k% * x %

(b) Attention is directed to the Contract Award
provision of the solicitation that provides that a
written award or acceptance of offer mailed, or
otherwise furnished to the successful offeror, results

* %k % kx %

Ininvitations for bids, if the delivery scheduleis
based on the date of the contract, and a bid offers
delivery based on the date the contractor receives the
contract or notice of award, the contracting officer
shall evauate the bid by adding 5 calendar days (as
representing the normal time for arrival through
ordinary mail). If the contract or notice of
award will be transmitted electronically,
(1) the solicitation shall so state; and (2)
the contracting officer shall evaluate
delivery schedule based on the date of
contract receipt or notice of award, by
adding one working day. (The term
"working day" excludes weekends and U.S.
Federal holidays.) If the offered delivery date
computed with mailing or transmittal timeis
later than the delivery date required by the invitation
for bids, the bid shall be considered nonresponsive
and rejected. If award is made, the delivery date will
be the number of days offered in the bid after the
contractor actually receives the notice of award.

* %k * kx %

(b) Attention is directed to the Contract Award
provision of the solicitation that provides that a
written award or acceptance of offer mailed, or
otherwise furnished to the successful offeror, results



in abinding contract. The Government will mail or
otherwise furnish to the offeror an award or notice of
avad not later than the day awad is dated.
Therefore, the offeror should compute the time
available for performance beginning with the actual
date of award, rather than the date the written notice
of awad is received from the Contracting Officer
through the ordinary mails. However, the
Government will evaluate an offer that proposes
delivery based on the Contractor’s date of receipt of
the contract or notice of award by adding five days
for delivery of the award through the ordinary mails.
If, as so computed, the offered delivery date is later
than the required deivery date, the offer will be
considered nonresponsive and rejected.

52.212-2 Time of Delivery.

* %k % % %

(b) Attention is directed to the Contract Award
provision of the solicitation that provides that a
written award or acceptance of offer mailed or
otherwise furnished to the successful offeror results
in abinding contract. The Government will mail or
otherwise furnish to the offeror an award or notice of
awad not later than the day the awad is dated.
Therefore, the offeror shall compute the time
available for performance beginning with the actual
date of award, rather than the date the written notice
of awad is received from the Contracting Officer
through the ordinary mails. However, the
Government will evaluate an offer that proposes
delivery based on the Contractor’s date of receipt of
the contract or notice of award by adding five days
for delivery of the award through the ordinary mails.
If, as so computed, the offered delivery date is later
than the required delivery date, the offer will be
considered nonresponsive and rejected.

in abinding contract. The Government will mail or
otherwise furnish to the offeror an award or notice of
awvad not later than the day award is dated.
Therefore, the offeror should compute the time
available for performance beginning with the actua
date of award, rather than the date the written notice
of awad is received from the Contracting Officer
through the ordinary mails. However, the
Government will evaluate an offer that proposes
delivery based on the Contractor's date of receipt of
the contract or notice of award by adding (i) five
cdendar days for delivery of the award through the
ordinary mails, or (ii) one working day if the
solicitation states that the contract or
notice of award will be transmitted
electronically. (The term "working day"
excludes weekends and U.S. Federal
holidays.). If, as so computed, the offered ddlivery
date islater than the required delivery date, the offer
will be considered nonresponsive and rejected. [FAC
90-29]

* % % % %

(b) Attention is directed to the Contract Award
provision of the solicitation that provides that a
written award or acceptance of offer mailed or
otherwise furnished to the successful offeror results
in abinding contract. The Government will mail or
otherwise furnish to the offeror an award or notice of
awad not later than the day the award is dated.
Therefore, the offeror shall compute the time
available for performance beginning with the actua
date of award, rather than the date the written notice
of awad is received from the Contracting Officer
through the ordinary mails. b * * *
However, the Government will evaluate an offer that
proposes delivery based on the Contractor's date of
receipt of the contract or notice of awvard by adding
(i) five cdendar days for delivery of the awad
through the ordinary mails, or (ii) one working

day if the solicitation states that the
contract or notice of award will be
transmitted electronically. (The term

"working day" excludes weekends and U.S.
Federal holidays.) |If, as so computed, the
offered delivery dateislater than the required delivery
date, the offer will be consdered nonresponsive ad
rejected. [FAC 90-29]



PART 14
SEALED BIDDING

[] Whenever firmson amailing list fail to submit an offer in response to a solicitation,
the clauses at 52.214-9 and 52.215-15 require them to notify the contracting officer of their
desire to continue receiving solicitations for such requirements. Absent such notice, the
FAR allows contracting officersto strike their names from the mailing list. The FAR will
now permit offerorsto deliver the notice electronically rather than on paper. Moreover,
contracting officers will not incorporate the clauses at 52.214-9 or 52.215-15 if they solicit
offers through e ectronic data interchange methods that do not require the keeping of
solicitation mailing lists. (814.201-6, 15.407, 52.214-9 and 52.215-15; FAC 90-29, 91-104)

14.201-6 Solicitation provisions.

FAR as of FAC 90-25

FAR asrevised

* k k %

(e) The contracting officer shal insert in
invitations for bids, except those for construction,
the provisions at—

(1) 52.214-9, Failure to Submit Bid; and

* k k %

52.214-9 Failure to Submit Bid.

* k k %

(e) The contracting officer shall insert in
invitations for bids, except those for construction,
the provisions at—

(1) 52.214-9, Failure to Submit Bid,
except when using electronic data
interchange methods not requiring
solicitation mailing lists; and [FAC 90-
29]

* % % %

FAR as of FAC 90-25

FAR asrevised

Recipients of this solicitation not responding
with a bid should not return this solicitation, unless
it specifies otherwise. Instead, they should advise the
issuing office by letter er—postcard whether they
want to receive future solicitations for similar
requirements. If arecipient does not submit abid and
does not notify the issuing office that future
solicitations are desired, the recipient’s name may be
removed from the applicable mailing list.

Recipients of this solicitation not responding
with abid should not return this solicitation, unless
it specifies otherwise. Instead, they should
advise the issuing office by letter, postcard,
or established electronic commerce
methods, whether they want to receive
future solicitations for similar requirements.
If a recipient does not submit a bid and does not
notify the issuing office that future solicitations are
desired, the recipient’s name may be removed from
the applicable mailing list. [FAC 90-29]



[] The FAR redefines the term “records’ to include not only books and documents but

also “accounting procedures and practices, and other data, regardless of type and regardless
of whether such items are in written form, in the form of computer data, or in any other

form.” (84.703, 52.214-26, and 52.215-2; FAC 90-31, Case 94-740)

(] Prime contractors are required to incorporate the audit and records clause at FAR
52.214-26 only in those subcontracts expected to exceed the threshold at 15.804-2(a)(1)
for submission of cost or pricing data. Previoudy, prime contracts had to incorporate such
clauses in any subcontract over $10,000. (852.214-26, FAC 90-31, Case 94-740)

14.201-7 Contract clauses.

FAR as of FAC 90-25

FAR asrevised

(a) When contracting by sealed bidding, the
contracting officer shall insert the clause at 52.214-
26, Audit—Sealed Bidding, in solicitations and
contractsif the contract amount is expected to exceed
the threshold for submission of cost or pricing data
at 15.804-2(a)(1). [FAC 90-22]

* %k %k %

(8) When contracting by sealed bidding, the
contracting officer shall insert the clause at 52.214-
26, Audit and Records—Sealed Bidding, in
solicitations and contracts if the contract amount is
expected to exceed the threshold at 15.804-2(a)(1) for
submission of cost or pricing data. [FAC 90-31]

* % % %

52.214-26 Audit and Records—Sealed Bidding.

FAR as of FAC 90-25

FAR asrevised

(a) Cost or pricing data. If the Contractor has
subrttted cost or pricing data in connection with the
prici ng of any mod|f|cat|on to th|s contract uﬁlfss

Contractl ng Officer or arepresentativewheisan

empleyee-of the Gevernment shall have the right to
examine and audit al beeksrecordsdoecurmentsand
ether-data-ef-the-Centracter (including computations

and projections) related to-regetiating,prietgoer

(a) As used in this clause, records
includes books, documents, accounting
procedures and practices, and other data,
regardless of type and regardless of
whether such items are in written form, in
the form of computer data, or in any other
form.

(b) Cost or pricing data. If the Contractor has
been required to submit cost or pricing data in
connection with the pricing of any modification to
this contract, the Contracting Officer, or an
authorized representative of the Contracting
Officer, in order to evaluate the accuracy,
completeness, and currency of the cost or pricing
data, shall have the right to examine and audit all of
the Contractor's records, including
computations and projections, related to—

(1) The proposal for the modification;

(2) The discussions conducted on the



In the case of pricing any modification, the
Comptroller General of the United States or a
representative-whe-tsan-employee-ef-the
Goverament shall have the same rights.

(b) Availability. The Contractor shall make
avalable at its office at al reasonable times the
materials described in paragraph {8 above, for
examination, audit, or reproduction, until 3 years
after final payment under this contract, or for any
other period specified in Subpart 4.7 of the Federd
Acquisition Regulation (FAR). FAR Subpart 4.7,
Contractor Records Retention, in effect on the dae
of this contract, is incorporated by reference in its
entirety and made a part of this contract.

(2) If this contract is completely or partially
terminated, the records relating to the work
terminated shall be made available for 3 years
after any resulting final termination settlement.
(2) Records pertaining to appeals under the

Disputes clause or to litigation or the settlement of
claims arising under or relating to the performance
of this contract shall be made available until
disposition of such appeals, litigation, or claims.

(c) The Contractor shall insert a clause containing
all the provisions of this clause, including this
paragraph (€}, in al subcontracts-ever-$10,000-under
et Lot i i "

. " .
€ontraet.

proposal(s), including those related to
negotiating;
(3) Pricing of the modification; or
(4) Performance of the modification.

(c) Comptroller General. Inthe case of pricing
any modification, the Comptroller General of the
United States, or an authorized representative, shall
have the same rights as specified in paragraph
(b) of this clause.

(d) Availability. The Contractor shall make
avalable at its office at al reasonable times the
materials described in paragraph (b) of this clause,
for examination, audit, or reproduction, until 3 years
after final payment under this contract, or for any
other period specified in Subpart 4.7 of the Federal
Acquisition Regulation (FAR). FAR Subpart 4.7,
Contractor Records Retention, in effect on the date
of this contract, isincorporated by referencein its
entirety and made a part of this contract.

(2) If this contract is completely or partially
terminated, the records relating to the work
terminated shall be made available for 3 years after
any resulting final termination settlement.

(2) Records pertaining to appeals under the
Disputes clause or to litigation or the settlement of
claims arising under or relating to the performance
of this contract shall be made available until
disposition of such appeals, litigation, or claims.

(e) The Contractor shall insert a clause
containing all the provisions of this clause,
including this paragraph (€), in all subcontracts
expected to exceed the threshold in FAR
15.804-2(a)(1) for submission of cost or
pricing data.

[ Contracting officers can solicit bids and proposal s electronically and permit
contractors to submit bids and proposals el ectronically. When preparing a solicitation
authorizing electronic offers, specify the electronic commerce method(s) that bidders may
use. Also consider the impact of electronic data interchange on the time reasonably needed
by offerorsto prepare and submit offers — electronic commerce should speed up the the
process of preparing and submitting offers. (814.202-1, 14.202-2, 14.202-8, 14.203-1,

and 15.402 ; FAC 90-29, 91-104)

14.202-1 Bidding time.

FAR as of FAC 90-25

FAR asrevised

(a) Poalicy. A reasonable time for prospective

(a) Poalicy. A reasonabletime for prospective



bidders to prepare and submit bids shall be allowed
in al invitations, consistent with the needs of the
Government. (For construction contracts, see
36.303(a).) A bidding time (i.e., the time between
issuance of the solicitation and opening of bids) of
at least 30 calendar days shall be provided, when
synopsisis required by Subpart 5.2.

(b) Factorsto be considered. Because of unduly
limited bidding time, some potential sources may be
precluded from bidding and others may be forced to
include amounts for contingencies that, with
additional time, could be eliminated. To avoid
unduly restricting competition or paying higher-
than-necessary prices, consideration shall be given to
such factors as the following in establishing a
reasonable bidding time: (1) degree of urgency; (2)
complexity of requirement; (3) anticipated extent of
subcontracting; (4) whether use was made of
presolicitation notices; (5) geographic distribution of
bidders; and (6) normal mailing time for both
invitations and bids.

14.202-2 Telegraphic bids.

bidders to prepare and submit bids shall be allowed
in al invitations, consistent with the needs of the
Government. (For construction contracts, see
36.303(a).) A bidding time (i.e., the time between
issuance of the solicitation and opening of bids) of
at least 30 calendar days shall be provided, when
synopsis is required by Subpart 5.2.

(b) Factorsto be considered. Because of unduly
limited bidding time, some potential sources may be
precluded from bidding and others may be forced to
include amounts for contingencies that, with
additional time, could be eliminated. To avoid
unduly restricting competition or paying higher-
than-necessary prices, consideration shall be given to
such factors as the following in establishing a
reasonable bidding time: (1) degree of urgency; (2)
complexity of requirement; (3) anticipated extent of
subcontracting; (4) whether use was made of
presolicitation notices; (5) geographic distribution of
bidders; and (6) normal transmittal time for both
invitations and bids. [FAC 90-29]

FAR as of FAC 90-25

FAR asrevised

(a) Telegraphic bids and mailgrams shall be
authorized only when—

(1) The date for the opening of bids will not
allow bidders sufficient time to submit bids on
the prescribed forms; or

(2) Prices are subject to frequent changes.

14.202-8 Electronic bids. [New]

(a) Telegraphic bids and mailgrams shall be
authorized only when—

(1) The date for the opening of bids will
not alow bidders sufficient time to submit
bids in the prescribed format; or
[FAC 90-29]

(2) Prices are subject to frequent changes.

In accordance with Subpart 4.5, contracting officers may authorize use

of electronic commerce for submission of bids.

If electronic bids are

authorized, the solicitation shall specify the electronic commerce method(s)

that bidders may use. [FAC 90-29]

14.203-1 Mailing or delivery to prospective bidders.

FAR as of FAC 90-25

FAR asrevised

Invitations for bids or presolicitation notices
shall be matted-er-deliveredto-prospective bidders as
specified in 14.205, and shall be provided to others
in accordance with 5.102. When a contracting office
is located in the United States, any solicitation sent
to a prospective bidder locatedat aforeign address

Invitations for bids or presolicitation
notices shall be transmitted as specified in
14.205, and shall be provided to othersin
accordance with 5.102. When a contracting
officeislocated in the United States, any
solicitation sent to a prospective bidder



shall be sent by international air mail if security
classification permits.

located at aforeign address shall be sent by
electronic data interchange or
internationa air mail if security classification
permits. [FAC 90-29]

[] Contracti ng officers do not have to maintain solicitation mailing lists when their
€l ectronic commerce software automatically transmits solicitations to all interested sources
participating in electronic contracting with the contracting activity. (814.205-1; FAC 90-29,

91-104)

14.205-1 Establishment of lists.

FAR as of FAC 90-25

FAR asrevised

(a) Solicitation mailing lists shall be established
by contracting activitiesto assure accessto
adequatesources of supplies and services. Thisrule
need not be followed, however, when the
requirements of the contracting office can be
obtained within the local tradearea through use of the
smal-purehase procedures (see Part 13), er-ae
nonrecurring. Lists may be established as (1) a
central list for use by al contracting officeswithin
the contracting activity, or (2) local lists maintained
by each contracting office.

(@) Salicitation mailing lists shall be
established by contracting activities to assure access
to adequate sources of supplies and services. This
rule need not be followed, however, when (1) the
requirements of the contracting office can be
obtained through use of simplified acquisition
procedures (see Part 13), (2) the requirements are
nonrecurring, or (3) electronic commerce
methods are used which transmit
solicitations or presolicitation notices
automatically to all interested sources
participating in electronic contracting
with the purchasing activity. Lists may be
established as a central list for use by all contracting
offices within the contracting activity, or aslocal
lists maintained by each contracting office. [FAC
90-29]

(] When cancelling an IFB before opening, do not let anyone view e ectronic bids. Purge
each bid and all related data received from the bidder from all data storage systems — both
primary and backup. (814.209; FAC 90-29, 91-104)

14.209 Cancellation of invitations before opening.

FAR as of FAC 90-25

FAR asrevised

* k k %

(b) When an invitation is cancelled, bids that
have been received shall be returned unopened to the
bidders and a notice of cancellation shall be sent to
all prospective bidders to whom invitations were

* k k %

(b) When an invitation is cancelled, bids that
have been received shall be returned unopened to the
bidders and a notice of cancellation shall be sent to
all prospective bidders to whom invitations were



issued.

issued. For bids received electro-
nically, the data received shall not
be viewed and shall be purged from
primary and backup data storage
systems. [FAC 90-29]

[J For an dectronic bid to be responsive, the bidder must use the electronic commerce
method specifically stipulated or permitted by the IFB. (§14.301 and 52.214-5; FAC 90-29,

91-104)

14.301 Responsiveness of bids.

FAR as of FAC 90-25

FAR asrevised

(8) To be considered for award, a bid must comply
in al material respects with the invitation for bids.
Such compliance enables bidders to stand on an
equal footing and maintain the integrity of the sealed
bidding system.

* k kx %

(d) Bids should befilled out, executed, and
submitted in accordance with the instructions in the
invitation. If a bidder usesits own bid form or a
letter to submit abid, the bid may be considered
only if (1) the bidder accepts all the terms and
conditions of the invitation and (2) award on the bid
would result in a binding contract with terms and
conditions that do not vary from the terms and
conditions of the invitation.

(8) To be considered for award, abid must comply
in al material respects with the invitation for bids.
Such compliance enables bidders to stand on an
equal footing and maintain the integrity of the sealed
bidding system.

* *x kx %

(d) Bids should befilled out, executed, and
submitted in accordance with the instructions in the
invitation. If a bidder usesits own bid form or a
letter to submit a bid, the bid may be considered
only if (1) the bidder accepts all the terms and
conditions of the invitation and (2) award on the bid
would result in a binding contract with terms and
conditions that do not vary from the terms and
conditions of the invitation.

(e) Bids submitted by electronic
commerce shall be considered only if the
electronic commerce method was specifi-
cally stipulated or permitted by the
solicitation. [FAC 90-29]

52.214-5 Submission of Bids. * * * * (d) Bids submitted by electronic
commerce shall be considered only if the electronic commerce method was
specifically stipulated or permitted by the solicitation.

] IFBs may allow bidders to modify or withdraw bids by electronic messaging. If a
bidder withdraws an electronic bid, purge the bid and all related datafrom all data storage
systems — both primary and backup. . (814.303; FAC 90-29, 91-104)

14.303 Modification or withdrawal of bids.



FAR as of FAC 90-25

FAR asrevised

(a) Bidsmay be modified or withdrawn by
written-or-telegraphie-netice received in the office
designated in theavitatien-fer-bids not later than

the exact time set for opening of bids.
* *x * %

(a) Bids may be modified or withdrawn by
any method authorized by the
solicitation, if notice is received in the
office designated in the solicitation not
later than the exact time set for opening of
bids. [FAC 90-29]

* k k %

(c) Upon withdrawal of an
electronically transmitted bid, the
data received shall not be viewed
and shall be purged from primary
and backup data storage systems.
[FAC 90-29]

L] 1f submitted by an eectronic commerce method authorized by the solicitation, do not
consider an offer to be late if the Government received the offer “not later than 5:00 p.m.
one working day prior to the date specified for receipt of” bids or proposals. (814.304-1,
52.214-7, 52.214-23, 52.214-32, 52.214-33, 52.215-10, and 52.215-36; FAC 90-29, 91-

104)

14.304-1 General.

FAR as of FAC 90-25

FAR asrevised

Bidsreceived in the office designated in the
invitation for bids after the exact time set for
opening are “late bids.”

(&) A late bid, modification of bid, or withdrawal
of bid shall not be considered unless received before
contract award, and either—

* k k %

(3)****.

Bidsreceived in the office designated in the
invitation for bids after the exact time set for
opening are “late bids.”

(a) A late bid, modification of bid, or withdrawal
of bid shall not be considered unless received before
contract award, and —

(3) * ok ok ke op

(4) It was transmitted through
an electronic commerce method
authorized by the solicitation and
was received by the Government
not later than 5:00 p.m. one
working day prior to the date
specified for receipt of bids. [FAC

90-29]

52.214-7 Late Submissions, Modifications, and Withdrawals of Bids.

FAR as of FAC 90-25

FAR asrevised




(&) Any bid received at the office designated in the
solicitation after the exact time specified for receipt
will not be conddered unless it is received before
award is made and it—

* % % %

(3)****'

52.214-23 Late Submissions, Modifications,
under Two-Step Sealed Bidding.

(a) Any bid received at the office designated in the
solicitation after the exact time specified for receipt
will not be consdered unless it is received before
award is made and it—

(3) * % % *; Or
(4) Was transmitted through an
electronic commer ce method

authorized by the solicitation and
was received by the Government not
later than 5:00 p.m., one working
day prior to the date specified for
receipt of bids.

and Withdrawals of Technical Proposals

FAR as of FAC 90-25

FAR asrevised

(a) Any technical proposal under step one of two-
step sedled bidding received at the office designated
in this solicitation after the exact time specified for
receipt will not be consdered unless it is receved
before the invitation for bidsin step two is issued
and it—

* k k %

(3 ****.

52.214-32 Late Submissions, Modifications,

(a) Any technical proposal under step one of two-
step sedled bidding received at the office designated
in this solicitation after the exact time specified for
receipt will not be consdered unless it is received
before the invitation for bidsin step two is issued
and it—

* % % %

(3) * ok ok ke op

(4) Was transmitted through an
electronic commer ce method
authorized by the solicitation and
was received by the Government not
later than 5:00 p.m. one working
day prior to the date specified for
receipt of technical proposals; or

and Withdrawals of Bids (Overseas).

FAR as of FAC 90-25

FAR asrevised

(@ Any bid received at the office designated in
the solicitation after the exact time specified for
receipt will not be consdered unless it is received
beforeaward is made and it was sent by mail or, if
authorized by the solicitation, was sent by telegram
or via facsimile, and it is determined by the
Government that the late receipt was due solely to
mishandling by the Government after receipt at the
Government installation.

(a) Any bid received at the office designated in
the solicitation after the exact time specified for
receipt will not be considered unlessit is received
before award is made and it—

(1) Was sent by mail or, if authorized by the
solicitation, was sent by telegram or via facsimile,
and it is determined by the Government that the late
receipt was due solely to mishandling by the
Government after receipt at the Government
installation; or

(2) Was transmitted through an
electronic commerce method authorized by
the solicitation and was received by the



52.214-33
under Two-Step Sealed Bidding (Overseas).

Government not later than 5:00 p.m. one
working day prior to the date specified for
receipt of bids. The term "working day"
excludes weekends and U.S. Federal
holidays. [FAC 90-29]

Late Submissions, Modifications, and Withdrawals of Technical Proposals

FAR as of FAC 90-25

FAR asrevised

(& Any technica proposal under step one of
two-step sedled bidding received at the office
designated in this solicitation after the exact time
specified for receipt will not be consdered unless it
isreceived before the invitation for bids in step two
isissued and it—

(1) Wassent (i) by mail, or (ii) if authorized
by the solicitation, was sent by telegram
(including mailgram) or via facsimile, and it is
determined by the Government that the late
receipt was due solely to mishandling by the
Government after receipt at the Government
installation; or

(2) Isthe only technical proposal received.
*

* * * *

(& Any technical proposal under step one of
two-step sedled bidding received at the office
designated in this solicitation after the exact time
specified for receipt will not be consdered unless it
isreceived before the invitation for bids in step two
isissued and it—

(1) Wassent (i) by mail, or (ii) if authorized
by the solicitation, was sent by telegram
(including mailgram) or via facsimile, and it is
determined by the Government that the late
receipt was due solely to mishandling by the
Government after receipt at the Government
installation;

()] Was transmitted through an
electronic commerce method authorized
by the solicitation and was received by
the Government not later than 5:00
p.m. one working day prior to the date
specified for receipt of technical
proposals. The term "working day"
excludes weekends and U.S. Federal
holidays; or

(3) Istheonly technical proposal received.

[FAC 90-29]

[] Keep electronic bids in a* secured, restricted-access electronic bid box” prior to

opening. (814.401; FAC 90-29, 91-104)

14.401 Receipt and safeguarding of bids.

FAR as of FAC 90-25

FAR asrevised

(& All bids (including modifications) received

(@) All bids (including modifications) received



before the time set for the opening of bids shall be before the time set for the opening of bids shall be
kept secure. Except as provided in paragraph (b) kept secure. EXxcept as provided in paragraph
below, the bids shall remain unopened in alocked (b) of this section, the bids shall not be

bid box or safe. If an invitation for bidsis cancelled, opened or viewed, and shall remainin a

bids shall be returned to the bidders. Necessary locked bid box, a safe, or in asecured,
precautions shall be taken to ensure the security of  restricted-access electronic bid box. If an

the bid box or safe. Before bid opening, information  invitation for bidsis cancelled, bids shall be returned
concerning the identity and number of bidsreceived  to the bidders. Necessary precautions shall be taken

shall be made available only to Government to ensure the security of the bid box or safe. Before
employees. Such disclosure shall beonly ona“need  hid opening, information concerning the identity and
to know” basis. When bid samples are submitted, number of bids received shall be made available only
they shall be handled with sufficient careto prevent  to Government employees. Such disclosure shall be
disclosure of characteristics before bid opening. only on a*“need to know” basis. When bid samples

are submitted, they shall be handled with sufficient
care to prevent disclosure of characteristics before bid
opening. [FAC 90-29]

L] 1f you have reason to believe that electronic bids from “an important segment of

bidders’ were lost because of problems with the Government’ s telecommunications
equipment or servers (e.g., power outages or software bugs), consider postponing bid
opening so that bidders can el ectronically resubmit their bids. (§14.402-3; FAC 90-29, 91-
104)

14.402-3 Postponement of openings.

FAR as of FAC 90-25 FAR asrevised
(a) A bid opening may be postponed even after (a) A bid opening may be postponed even after
the time scheduled for bid opening (but otherwisein  thetime scheduled for bid opening (but otherwisein
accordance with 14.208) when— accordance with 14.208) when—

(1) The contracting officer has reason to (1) The contracting officer has reason
believe that the bids of an important segment of to believe that the bids of an important
bidders have been delayed in the mails for causes segment of bidders have been delayed in
beyond their control and without their fault or the mails, or in the communications
negligence (e.g., flood, fire, accident, weather system specified for transmission
conditions, or strikes); or of bids, for causes beyond their control

and without their fault or negligence
(e.0., flood, fire, accident, weather
conditions, strikes, or Gover nment
equipment blackout or malfunction
when bids are due); or

[] Reect “unreadable” electronic bids unless the bidder provides clear and convincing
evidence:
»  Of the content of the bid as originally submitted; and



e That bid is unreadable because of a Government software or hardware error,
malfunction, or other Government mishandling. (814.406; FAC 90-29, 91-104)

An electronic bid is unreadable if you cannot determine whether the bid is responsive (i.e.,
conforms to the essential requirements of the IFB).

14.406 Receipt of an unreadable electronic bid. [Section added by FAC 90-29]
If abid received at the Government facility by electronic data interchangeis
unreadable to the degree that conformance to the essentia requirements of the invitation for
bids cannot be ascertained, the contracting officer immediately shall notify the bidder that

the bid will be rejected unless the bidder provides clear and convincing evidence—

(&) Of the content of the bid as originaly submitted; and

(b) That the unreadable condition of the bid was caused by Government software
or hardware error, malfunction, or other Government mishandling.

[] When correcti ng apparent clerical mistakesin eectronic bids, include as part of the

electronic solicitation file:

* Theorigina bid

* The verification request
* Thebid verification.

(814.407-2; FAC 90-29, 91-104)

14.407-2 Apparent clerical mistakes.

FAR as of FAC 90-25

FAR asrevised

(8) Any clerical mistake, apparent on itsfacein
the bid, may be corrected by the contracting officer
before award. The contracting officer first shall
obtain from the bidder a verification of the bid
intended. Examples of apparent mistakes are—

(1) Obvious misplacement of a decimal point;

(2) Obvioudly incorrect discounts (for
example, 1 percent 10 days, 2 percent 20 days, 5
percent 30 days);

(3) Obviousreversal of the pricef.o.b.
destination and price f.o.b. origin; and

(4) Obvious mistake in designation of unit.
(b) Correction of the bid shall be effected by

attaching the verification to the original bid and a
copy ofthe verification to the duplicate bid.
Correction shallnot be made on the face of the bid;

however, it shall be reflected in the award document.

(a) Any clerical mistake, apparent on itsfacein
the bid, may be corrected by the contracting officer
before award. The contracting officer first shall
obtain from the bidder a verification of the bid
intended. Examples of apparent mistakes are—

(1) Obvious misplacement of a decimal point;
(2) Obviously incorrect discounts (for

example, 1 percent 10 days, 2 percent 20 days, 5

percent 30 days);

(3) Obviousreversal of the pricef.o.b.
destination and price f.o.b. origin; and
(4) Obvious mistake in designation of unit.

(b) Correction of the bid shall be effected by
attaching the verification to the original bid and a
copy ofthe verification to the duplicate bid.
Correction shallnot be made on the face of the bid;
however, it shall be reflected in the award document.

(c) Correction of bids submitted
by electronic data interchange shall



be effected by including in the
electronic solicitation file the
original bid, the verification request,
and the bid verification. [FAC 90-29]

(a) Any clerical mistake, apparent on its face in the bid, may be corrected by the contracting officer
before award. The contracting officer first shall obtain from the bidder a verification of the bid intended.

Examples of apparent mistakes are—
(1) Obvious misplacement of a decimal point;

(2) Obviously incorrect discounts (for example, 1 percent 10 days, 2 percent 20 days, 5 percent 30

days);

(3) Obviousreversal of the pricef.o.b. destination and price f.o.b. origin; and

(4) Obvious mistake in designation of unit.

(b) Correction of the bid shall be effected by attaching the verification to the original bid and a copy
ofthe verification to the duplicate bid. Correction shallnot be made on the face of the bid; however, it shall

be reflected in the award document.

L] contracti ng officers can use electronic rather than paper medium to transmit preaward
notices, postaward notices, and notices of award. (§14.408-1, §14.409-1, Subpart 15.10, and

§36.304; FAC 90-31, Case 94-701)

14.408-1 General.

FAR as of FAC 90-25

FAR asrevised

(&) The contracting officer shall make a contract
award (1) by written notice, (2) within the time for
acceptance specified in the bid or an extension (see
14.404-1(d)), and (3) to that responsible bidder
whose bid, conforming to the invitation, will be
most advantageous to the Government, considering
only price and the price-related factors (see 14.201-8)
included in the invitation. Award shall not be made
until al required approvals have been obtained and

the award otherwise conforms with 14.103-2.
* % % %

(d)(1) Awardisgeneraly made by using the
Award portion of Standard Form (SF) 33,
Solicitation, Offer, and Award, or SF 1447,
Solicitation/Contract (see 53.214). If an offer from
a SF 33 leadsto further changes, the resulting
contract shall be prepared as abilateral document on
SF 26, Award/Contract.

(2) Use of the Award portion of SF 33, SF 26,
or SF 1447, does not preclude the additional use of
informal documents, including telegrams, as notices
of awards.

(8) The contracting officer shall make a contract
award (1) by written or electronic notice,
(2) within the time for acceptance specified in the
bid or an extension (see 14.404-1(d)), and (3) to that
responsible bidder whose bid, conforming to the
invitation, will be most advantageous to the
Government, considering only price and the price-
related factors (see 14.201-8) included in the
invitation. Award shall not be made until al required
approvals have been obtained and the award

otherwise conforms with 14.103-2.
* * % %

(d)(1) Award isgenerally made by using the
Award portion of Standard Form (SF) 33,
Solicitation, Offer, and Award, or SF 1447,
Solicitation/Contract (see 53.214). If an offer from
a SF 33 leadsto further changes, the resulting
contract shall be prepared as abilateral document on
SF 26, Award/Contract.

(2) Use of the Award portion of SF 33, SF 26,
or SF 1447, does not preclude the additional use of
informa documents, including telegrams or
electronic transmissions, as notices of awards.



[ Notify unsuccessful offerors within three days after award. (§14.409-1, §15.1002, FAC

90-31, Case 94-701)

14.409-1 Award of unclassified contracts.

FAR as of FAC 90-25

FAR asrevised

(8(1) The contracting officer shall asa
minimum (subject to any restrictions in Subpart
9.4)—

(i) Notify unsuccessful bidders promptly that
their bids were not accepted;

(i) Extend appreciation for the interest the
unsuccessful bidders have shown in submitting a
bid; and

(iii) When award is made to other than alow
bidder, state the reason for regjection in the notice to
each of the unsuccessful low bidders.

(2) For acquisitions subject to the Trade
Agreements Act or the North American Free
Trace Agreement (NAFTA) Implementation Act
(see 25.405(e)), agencies sha | prempthy—but-in
ne-eventlaterthan7-werking-cys—dfteraward;

(c) Sheutd-adeittonal-fermation-bereguested;
i i i unsuccessful
bidders with the name and address of the successful
bidder, the contract price, and-thelocationwherea

copy-ef-the-abstract-of-effersis-avalable for
Haspeetion. Hewever, when multiple awards have
been made and furnishing information on the
successful bids would require so much work asto
interfere with normal operations of the contracting
office, only information concerning location of the
abstract of offers need be given.

(8)(1) The contracting officer shall as a minimum
(subject to any restrictions in Subpart 9.4)—

(i) Notify each unsuccessful bidder in
writing or electronically within three days
after contract award, that its bid was not
accepted. "Day", for purposes of the notification
process, means calendar day, except that the period
will run until a day which is not a Saturday,
Sunday, or legal holiday;

(i) Extend appreciation for the interest the
unsuccessful bidder has shown in submitting a bid;
and

(iif) When award is made to other than alow
bidder, state the reason for rejection in the notice to
each of the unsuccessful low bidders.

(2) For acquisitions subject to the Trade
Agreements Act or the North American Free
Trade Agreement (NAFTA) Implementation Act
(see 25.405(e)), agenci es shall include in
notices given unsuccessful bidders from
designated or NAFTA countries—

(i) The dollar amount of the successful
bid; and

(ii) The name and address of the
successful bidder.

(b) Information included in paragraph
(a)(2) of this subsection shall be provided
to any unsuccessful bidder upon request except
when multiple awards have been made and
furnishing information on the successful bids would
require so much work asto interfere with normal
operations of the contracting office. In such
circumstances, only information concerning
location of the abstract of offers need be given.



(d) When arequest isreceived concerning an
unclassified invitation from an inquirer who is
neither abidder nor a representative of a bidder, the
contracting officer should make every effort to
furnish the names of successful bidders and, if
requested, the prices at which awards were made.
However, when such requests require so much work
asto interfere with the normal operations of the
contracting office, theinquirer will be advised where
acopy of the abstract of offers may be seen.

(e) Requests for records shall be governed by
agency regulations implementing Subpart 24.2.

(c) When arequest is received concerning an
unclassified invitation from an inquirer who is
neither abidder nor arepresentative of a bidder, the
contracting officer should make every effort to
furnish the names of successful bidders and, if
requested, the prices at which awards were made.
However, when such requests require so much work
asto interfere with the normal operations of the
contracting office, the inquirer will be advised where
acopy of the abstract of offers may be seen.

(d) Requests for records shall be governed by
agency regulations implementing Subpart 24.2.



PART 15
CONTRACTING BY NEGOTIATION

] The Comptroller General’ sright of access to contractor records is established by the
clauses at 52.214-26 and 52.215-2 — the clause at 52.215-1 isreserved. The clause at
52.215-2 also stresses that this right of access “may not be construed to require the
Contractor or subcontractor to create or maintain any record that the Contractor or
subcontractor does not maintain in the ordinary course of business or pursuant to a
provision of law”. (84.702, 15.106-1, 25.901, 52.214-26, and 52.215-2, FAC 90-31, Case
94-740)

[] The FAR redefines the term “records’ to include not only books and documents but

also “accounting procedures and practices, and other data, regardless of type and regardless
of whether such items are in written form, in the form of computer data, or in any other
form.” (84.703, 52.214-26, and 52.215-2; FAC 90-31, Case 94-740)

[] Contractors only have to incorporate the audit and records clause at 52.215-2 in
subcontracts that exceed the smplified acquisition threshold and:

» That are cost-reimbursement, incentive, time-and-materials, labor-hour, or price-
redeterminable type or any combination of these,

» For which cost or pricing data are required; or

» That require the subcontractor to furnish reports as discussed in paragraph (€) of this
clause.

This conforms the audit rights at the subcontract level with those at the prime contract level.
(52.215-2; FAC 90-31, Case 94-740)



[] A new Alternate 111 to the clause at FAR 52.215-2 waives the Comptroller General’s

right to examine the records of foreign contractors. Do not automatically waive that right.
Rather, the FAR requires every reasonable effort to negotiate incorporation of the “basic”
clause at FAR 52.215-2 with the Comptroller’ sright of access intact — and the FAR
maintains essentially the same controls on waivers that formerly applied to decisions about
omitting the clause at 52.215-1. (§25.901 and 52.215-2; FAC 90-31, Case 94-740).

15.106-1 Audit and Records—Negotiation clause.

FAR as of FAC 90-25

FAR asrevised

: odi — _
(8  This subsection implements 10 U.S.C.

2313(a), 41 U.S.C. 254h), 10-U-S:C—2306(f}, and
OMB Circular No. A-133.

(b) The contracting officer shall, when
contracting by negotiation, insert the clause at
52.215-2, Audit— Negotiation, in solicitations and
contracts, untess-the-acquisittons—a-smallpurehase
under-Part-13.

In facilities contracts, the contracting officer shall
use the clause with its Alternate I. In cost-reim-
bursement contracts with educational institutions
and other nonprofit organizations, the contracting
officer shall use the clause with its Alternate I1.

52.215-2 Audit and Records—Negotiation.

(a) This subsection implements 10 U.S.C.
2313, 41 U.S.C. 254d, and OMB Circular No. A-
133.

(b) The contracting officer shall, if contracting
by negotiation, insert the clause at 52.215-2, Audit
and Records—Negotiation, in solicitations and
contracts except those (1) not exceeding the
simplified acquisition threshold in Part
13; or (2) for utility services at rates not
exceeding those established to apply
uniformly to the general public, plus any
applicable reasonable connection charge.

(c) Infacilities contracts, the contracting officer
shall use the clause with its Alternate I. In cost-
reimbursement contracts with educational
institutions and other nonprofit organizations, the
contracting officer shall use the clause with its
Alternate Il. If the examination of records
by the Comptroller General is waived in
accordance with 25.901, the contracting
officer shall use the clause with its
Alternate I11.

FAR as of FAC 90-25

FAR asrevised

(8 Examination of costs. If this is a cost-
reimbursement, incentive, time-and-materials, labor-
hour, or priceredeterminable contract, or any
combination of these, the Contractor shall

(a) As used in this clause, records
includes books, documents, accounting
procedures and practices, and other data,
regardless of type and regardless of
whether such items are in written form, in
the form of computer data, or in any other
form.

(b) Examination of costs. If thisis a cost-
reimbursement, incentive, time-and-materials, labor-
hour, or price redeterminable contract, or any
combination of these, the Contractor shall maintain



maintain—and the Contracting Officer or
representatives of the Contracting Officer shall have
the right to examine and audit—beeks, records,
deedrrents, and other evidence and—aecounting

basemaﬂagemeﬂt—seﬁware—aﬂ%@—etc—)— suff|C|ent
to reflect properly all costs clamed to have been

incurred or anticipated to be incurred in performing
this contract. This right of examinations shall
include inspection at al reasonable times of the
Contractor's plants, or parts of them, engaged in
performing the contract.

(b) Cost or pricing data. If, pursuanttetaw, the
Contractor has been required to submit cost or
pricing datain connection with pricing this contract

er-any-modificationto-thiseentraet, the Contracting
Officer or representatives of the Contracting Officer

whe-are-employeesef-the- Gevernment shall have

the right to examine and audit all of the Contractor's

beoks, records, decurmentsand-ether-dataregardiess

eteHetuding-computationsaneprefections, related
to proposing, negotiating, pricing, or performing
the contract or modification, in order to evaluate the
accuracy, completeness, and currency of the cost or

Jiheﬁghkeﬁe*amnameﬂshaH—e)&end

(¢) Reports. If the Contractor is required to
furnish cost, funding, or performance reports, the
Contracting Officer or representatives of the

Contracting Officer whe-are-empleyeesof-the
Geverament shall have the right to examine and

and the Contracting Officer, or an authorized
representative of the Contracting Officer, shall have
the right to examine and audit all records and other
evidence sufficient to reflect properly al costs
claimed to have been incurred or anticipated to be
incurred directly or indirectly in performance of this
contract. This right of examination shall include
inspection at al reasonable times of the Contractor's
plants, or parts of them, engaged in performing the
contract.

(c) Cost or pricing data. If the Contractor has
been required to submit cost or pricing datain
connection with any pricing action relating to
this contract, the Contracting Officer, or an
authorized representative of the Contracting
Officer, in order to evaluate the accuracy,
completeness, and currency of the cost or pricing
data, shall have the right to examine and audit all of
the Contractor's records, including computations and
projections, related to—

(1) The proposal for the contract, subcontract,
or modification;

(2) The discussions conducted on the
proposal(s), including those related to negotiating;

(3) Pricing of the contract, subcontract, or
modification; or

(4) Performance of the contract, subcontract or
modification.

(d) Comptroller General—(1) The
Comptroller General of the United States,
or an authorized representative, shall have
access to and the right to examine any of
the Contractor's directly pertinent records
involving transactions related to this
contract or a subcontract hereunder.

(2) This paragraph may not be
construed to require the Contractor or
subcontractor to create or maintain any
record that the Contractor or subcontractor
does not maintain in the ordinary course
of business or pursuant to a provision of
law.

(e) Reports. If the Contractor is required to
furnish cost, funding, or performance reports, the
Contracting Officer or an authorized
representative of the Contracting Officer shall have
the right to examine and audit the supporting records



audit books, records, other documents, and
supporting materials, for the purpose of evaluating
(2) the effectiveness of the Contractor’s policies and
procedures to produce data compatible with the
objectives of these reports and (2) the data reported.

(d) Availability. The Contractor shall make
avalable at its office at al reasonable times the
materials described in paragraphs () and (b) abeve,
for examination, audit, or reproduction, until 3 years
after final payment under this contract, or for any
shorter period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition
Regulation (FAR), or for any longer period required
by statute or by other clauses of this contract. In
addition—

(2) If this contract is completely or partially
terminated, the records relating to the work
terminated shall be made available for 3 years
after any resulting final termination settlement;
ad

(2) Records relating to appeas under the
Disputes clause or to litigation or the settlement
of claims arising under or relating to this contract
shall be made available until  such appedls,

litigation, or claims are dispesed-of.

() The Contractor shall insert a clause
containing all the terms of this clause, including
this paragraph ), in al subcontracts under this
contract that are-everthe-smallpurchase - Hmitatien
in FAR Part 13, —dltering—the—elause—only as

necessary to identify properly the contracting parties
and the Contracting Officer under the Government
prime contract.

and materials, for the purpose of evauating (1) the
effectiveness of the Contractor's policies and
procedures to produce data compatible with the
objectives of these reports and (2) the data reported.

(f) Availability. The Contractor shall make
avalable at its office at al reasonable times the
records, materials, and other evidence described in
paragraphs (a), (b), (c), (d), and (e) of this
clause, for examination, audit, or reproduction,
until 3 years after final payment under this contract
or for any shorter period specified in Subpart 4.7,
Contractor Records Retention, of the Federa
Acquisition Regulation (FAR), or for any longer
period required by statute or by other clauses of this
contract. In addition—

(1) If this contract is completely or partially
terminated, the records relating to the work
terminated shall be made available for 3 years after
any resulting final termination settlement; and

(2) Records relating to appeals under the
Disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall
be made available until such appeals, litigation, or
claims are finally resolved.

(g) The Contractor shall insert aclause
containing all the terms of this clause, including
this paragraph (g), in all subcontracts under this
contract that exceed the simplified
acquisition threshold in FAR Part 13, and—

(1) That are cost-reimbursement,
incentive, time-and-materials, labor-hour,
or price-redeterminable type or any
combination of these;

(2) For which cost or pricing data are
required; or

(3) That require the subcontractor to
furnish reports as discussed in paragraph
(e) of this clause.

The clause may be altered only as necessary to



identify properly the contracting parties and the
Contracting Officer under the Government prime
contract.



Alternate | (APR 1984). In facilities contracts,
add the following sentence at the end of paragraph (a)
of the basic clause:

The obligations and rights specified in this
paragraph shall extend to the use of, and charges for
the use of, the facilities under this contract.

Alternate || (FEB 1993). In cost-reimbursement
contracts with educationa and other nonprofit
institutions, add the following paragraph (g) to the
basic clause:

(9) The provisions of OMB Circular No. A-133
“Audits of Institutions of Higher Learning and Other
Nonprofit Institutions” apply to this contract.

Alternate | (OCT 1995). As prescribed in
15.106-1(c), in facilities contracts, add the
following sentence at the end of paragraph (b) of the
basic clause:

The obligations and rights specified in this
paragraph shall extend to the use of, and charges for
the use of, the facilities under this contract.

Alternate Il (OCT 1995). As prescribed in
15.106-1(c), in cost-reimbursement contracts with
educational and other non-profit institutions, add the
following paragraph (h) to the basic clause:

(h) The provisions of OMB Circular No. A-
133, "Audits of Institutions of Higher Learning and
Other Nonprofit Institutions,” apply to this contract.

Alternate Il (OCT 1995). As
prescribed in 15.106-1(c), delete paragraph
(d) of the basic clause and redesignate the
remaining paragraphs accordingly.

[] contracti ng officers can solicit bids and proposals electronically and permit
contractors to submit bids and proposals el ectronically. When preparing a solicitation

authorizing electronic offers, specify the electronic commerce method(s) that bidders may
use. Also consider the impact of electronic data interchange on the time reasonably needed
by offerorsto prepare and submit offers — electronic commerce should speed up the the
process of preparing and submitting offers. (814.202-1, 14.202-2, 14.202-8, 14.203-1,
and 15.402 ; FAC 90-29, 91-104)

15.402 General.

(k) In accordance with Subpart 4.5, contracting officers may authorize
use of electronic commerce for submission of offers. If electronic offers
are authorized, the solicitation shall specify the electronic commerce
method(s) that offerors may use. [FAC 90-29]

] You may instruct offerors to package and submit past performance data separate and

apart from pricing information and, if needed, technical data. (§815.406-5 Part 1V, FAC 90-
26).

[] contracti ng officers must state all significant evaluation factors and subfactorsin
requests for proposals. (FAC 90-31, Case 94-701) See also 15.605(d).



15.406-5 Part |IV—Representations and instructions.

FAR as of FAC 90-25

FAR asrevised

(b) Section L, Instructions, conditions, and
notices to offerors or quoters. Insert in this
secti on solicitation provisions and other
information andinstructions not requi red
d sewhere to guide offerors or quoters in
preparing proposd s or quotations. Any alteraion
perta ning to the soli citation shal be ind uded in
this secti on as part of the provision a 52.252-3,
Alterations in Solicitation. Prospective offerors
or quoters may be instructedto submit technicd
proposds in severable parts to meet agency
recquirements. The severable parts shoul d provide
for separation of teehni-ed—and cost or prici ng
data The instructions may specify further
organi zati on of proposa or quotation pats, such
& (1) administrative, (2) management, (3)
techni cd, -and (4) cost or pricing data

(c) Section M, Evaluation factors for award.
Identify all factors, including cost or price, cost or
price-related factors, and non-cost or non-price-related
factors, and any significant subfactors that will be
considered in awarding the contract (see 15.605(€e)
and (f) and the multiple award provision at 52.215-
34) and state the relative importance the Government
places on those eval uation factors and subfactors.

(b) Section L, Instructions, conditions, and
notices to offerors or quoters. Insert in this
section solicitation provisions and other
informaion andinstructions not requi red
d sewhere to guide offerors or quoters in
preparing proposd s or quotations. Any alteraion
perta ning to the soli citation shal be induded in
this section as part of the provision a 52.252-3,
Alterations in Solicitation. Prospective offerors
or quoters may be instructedto submit technicd
proposds in severable parts to meet agency
requirements. The severable parts should provide for
separation of cost or pricing data, past perfor-
mance data and, when needed, technical
data. Theinstructions may specify further
organization of proposal or quotation parts, such as
(1) administrative, (2) management, (3) technical,
(4) past performance, and (5) cost or pricing

data._[FAC 90-26]

(¢) Section M, Evaluation factors for award.
Identify al significant factors, including cost or
price, cost or pricerdaed factors, and non-cost or
non-price-rdlated  factors, and any significant
subfactors that will be considered in awarding the
contract (see 15.605(d) and €) and the multiple award
provision at 52.215-34) and state the relative
importance the Government places on those
evaluation factors and subfactors. [FAC 90-31]

[] Whenever firmson amailing list fail to submit an offer in response to a solicitation,
the clauses at 52.214-9 and 52.215-15 require them to notify the contracting officer of their
desire to continue receiving solicitations for such requirements. Absent such notice, the
FAR alows contracting officersto strike their names from the mailing list. The FAR will
now permit offerorsto deliver the notice electronically rather than on paper. Moreover,
contracting officers will not incorporate the clauses at 52.214-9 or 52.215-15 if they solicit
offers through electronic data interchange methods that do not require the keeping of
solicitation mailing lists. (814.201-6, 15.407, 52.214-9 and 52.215-15; FAC 90-29, Case

91-104)

15.407 Solicitation provisions.

FAR as of FAC 90-25

FAR asrevised

(d) The contracting officer shall—

(d) The contracting officer shall—



(1) Insert in RFP's for other than construction
the provision at 52.215-13, Preparation of Offers;

(2) Insertin RFP's the provision at 52.215-
14, Explanation to Prospective Offerors;

(3) Insertin RFP's the provision at 52.215-
15, Failure to Submit Offer; and

* %k % % %

52.215-15 Failure to Submit Offer.

(1) Insertin RFP's for other than construction
the provision at 52.215-13, Preparation of Offers;

(2) Insert in RFP's the provision at 52.215-
14, Explanation to Prospective Offerors;

(3) Insert in RFP's the provision at 52.215-
15, Failure to Submit Offer, except when
using electronic data interchange
methods not requiring solicitation
mailing lists; and [FAC 90-29]

* % % % %

FAR as of FAC 90-25

FAR asrevised

Recipients of this solicitation not responding
with an offer should not return this solicitation,
unless it specifies otherwise. Instead, they should
advise the issuing office by letter or postcard
whether they want to receive future solicitations for
similar requirements. If a recipient does not submit
an offer and does not notify the issuing office that
future solicitations are desired, the recipient’s name
may be removed from the applicable mailing list.

Recipients of this solicitation not responding
with an offer should not return this solicitation,
unless it specifies otherwise. Instead, they should
advise the issuing office by letter, postcard, or
established electronic commerce methods,
whether they want to receive future solicitations for
similar requirements. If a recipient does not submit
an offer and does not notify the issuing office that
future solicitations are desired, the recipient's name
may be removed from the applicable mailing list.

[J] When award will be on the basis of competitive proposals, determine whether to
incorporate the award clause at FAR 52.215-16 with or without Alternate I1. Generaly
reserve the right to award without discussions by using Alternate I1. The advantage of
Alternatell: Initial proposalsare likely to more redlistic. Use the clause without the
Alternate when discussions are clearly inevitable (e.g., when the contemplated contract type

is cost reimbursable). (FAC 90-31, Case 94-701)

[] For civilian agencies, FAR 52.215-16, Alternate 11, expands the Government’ s right
to award without discussions. Under the previous award clause at 52.215-16, the
Government’ sright to award without discussions had been greatly limited in case law.
Basically, the Comptroller General only allowed award without discussions when (1) the
RFP provided for award to the lowest priced offer in the competitive range and (2) the
contracting officer had no reason to believe that discussions would yield a better price.
Now, you can award without discussions even in “greatest value” competitions and trade-
off the costs of conducting discussions against the possibility of seeing some dlight
improvement in BAFO prices vis-avisthose initially proposed.

For DoD, NASA, and Coast Guard, the new Alternate |1 replacesthe prior Alternate 11 —
with no essential change in language. The language of the former Alternate |l is now part
of the basic provision. (FAC 90-31, Case 94-701)



15.407 Solicitation provisions.

FAR as of FAC 90-25

FAR asrevised

(d) The contracting officer shall—
* % % %

4) Insert in RFP's the provision a 52.215-16,
Contract Award.
(i) Civitian-agencies—other-than-the-Coast-Guard
Ca - oral . I

i ion. ” | ) -
Stated:

(it) If the RFP is for construction, the contracting
officer shall use the provision with its Alternate |.

52.215-16 Contract Award.

(d) The contracting officer shall—
* % % %

(4) Insert in RFP's the provision at 52.215-16,
Contract Award.

(i) If the RFP isfor construction, the contracting
officer shall use the provision with its Alternate I.
If awards are to be made without
discussions, also use Alternate II.

(ii) If the contracting officer intends to
evaluate offers and make award without
discussions, use the basic provision with
its Alternate I1.

FAR as of FAC 90-25

FAR asrevised

* % % %

(¢) Fhe-Gevernmentay—awarda—centracton
he basi E imitiol—off i ”

diseussiens. Therefore, each initial offer should
contain the offeror’s best terms from a cost or price
and technical standpoint.

* % % %

* % % %

(c) The Government intends to evaluate

proposals and award a contract after
conducting written or oral discussions
with all responsible offerors whose
proposals have been determined to be
within the competitive range. However,
each initial offer should contain the

offeror's best terms from a cost or price
and technical standpoint.
* * * %

Alternate Il (SEPT 1995). As
prescribed in 15.407(d)(4)(ii), substitute
the following paragraph (c) for paragraph
(c) of the basic provision:

(c) The Government intends to evaluate
proposals and award a contract without
discussions with offerors (except
communications conducted for the purpose
of minor clarification). Therefore, each
initial offer should contain the offeror's
best terms from a cost or price and



technical standpoint. However, the
Government reserves the right to conduct
discussions if later determined by the
Contracting Officer to be necessary.

[]  contracti ng officers may use electronic data interchange to notify prospective offerors
of any change to the closing date for submitting proposals. (815.410, FAC 90-29, Case 91-

104)

15.410 Amendment of solicitations before closing date.

FAR as of FAC 90-25

FAR asrevised

* * % %

(b) The contracting officer shadl determine if
the dosing date needs to be changed when
anendng a solicitaion. If the time avalable
before d osing is insufficient, prospective offerors
or quoters shdl be notified by telegram or
telephone of an extension of the d osing date, and
thenetifieation shdl be confirmed in the written
anendment to the solicitation. The contracting
officer shdl not awad a contract unless any
amendments made to an RFP have been issued in
sufficient time to be considered by prospective
offerors.

* * % %

(b) The contracting officer shall determine if the
closing date needs to be changed when amending a
solicitation. If the time available before closing is
insufficient, prospective offerors or quoters shall be
notified by electronic data interchange,
telegram, or telephone of an extension of the closing
date. Telephonic and telegraphic notices
shall be confirmed in the written amendment to the
solicitation. The contracting officer shall not awvad
a contract unless any amendments made to an RFP
have been issued in sufficient time to be consdered
by prospective offerors.

[] 1 an offeror withdraws an electronically transmitted proposal, purge the proposal and
all related datafrom al data storage systems — both primary and backup. . (815.412; FAC

90-29, Case 91-104)

15.412 Late proposals, modifications, and withdrawals of proposals.

FAR as of FAC 90-25

FAR asrevised

* % % %

(d When alaeproposd or modfiction isrexived
andit is dear from avalleinfarmation that it cannot
be cond dered for avard the contracting offica shdll
promptly natify theofferor tha it was reeived lde and
will nat becorsidaed Thenoti ceneadnot begiven
when the proposed contract is to beawadedwithina
few days and the nati ce prescribedin 15.1001(9(1)
wou d auffice

* % % %

(d When alateproposd or modficion isrecived
andit is dear fram aval leinfarmation that it cannot
be cond dered for avard the contracting office shall
promptly natify theofferor tha it was reeived lae and
will na becorsidaed Thenoti ceneednot begiven
when the proposed contract is to beawadedwithin a
few days and the natice prescribedin 15.1002(cY1)
wou d suffice. [FAC 90-31]

* % % %

(h) Upon withdrawal of an



electronically transmitted proposal, the
data received shall not be viewed and shall
be purged from primary and backup data
storage systems.

[] Cognizant technical officials are responsible both for technical and past performance
requirements related to the source selection process. (FAC 90-26)

15.604 Responsibilities.

(& Agency heads or their
responsible for source selection.

(b) The cognizant technical official is responsible
for the technical requirements related to the source
selection process.

() The contracting officer is responsible for
contractual actions related to the source selection
process, including—

(2) Issuing solicitations to which this subpart
applies in accordance with Subpart 15.4 and this
subpart;

(2) Conducting or coordinating cost or price
analyses as prescribed in Subpart 15.8;

(3) Conducting or controlling al negotiations
concerning cost or price, technical requirements,
and other terms and conditions; and

(4) Selecting the source for contract award,
unless another official is designated as the source
selection authority.

designees ae

(& Agency heads or their
responsible for source selection.

(b) The cognizant technical official is responsible
for the technicad and past performance
requirements relaed to the source selection
process. [FAC 90-26]

(©) The contracting officer is responsible for
contractual actions related to the source selection
process, including—

(1) Issuing solicitations to which this subpart
applies in accordance with Subpart 15.4 and this
subpart;

(2) Conducting or coordinating cost or price
analyses as prescribed in Subpart 15.8;

(3) Conducting or controlling all negotiations
concerning cost or price, technical requirements,
past performance, and other terms ad
conditions; and [90-26]

(4) Selecting the source for contract award,
unless another official is designated as the source
selection authority.

designees ae

Past Performance and Quality

[] contracti ng officers must evaluate “ past performance” in every competitive negotiation
if the estimated value of the requirement exceeds:

» $1,000,000 for solicitations issued on or after July 1, 1995.
» $500,000 for solicitations issued on or after July 1, 1997
» $100,000 for solicitations issued on or after January 1, 1999.

Exception: You do not have to evaluate past performance if the contracting officer
documents the rationale for disregarding past performance in the contract file. [§15.605,

FAC 90-26]



(] contracti ng officers must also consider quality in every source selection, through

inclusion in one or more non-price factors (e.g., past performance, technical excellence,
management capability, personnel qualifications, prior experience, and schedule
compliance). [§15.605, FAC 90-26]

Environmental Objectives

[] contracti ng officers must consider “environmental objectives’ in every source

selection “where appropriate’. Possible objectives. “promoting waste reduction, source
reduction, energy efficiency, and maximum practicable recovered material content”
[§15.605, FAC 90-27]

Award On Low Price or Cost

[] TheFAR reaffirmsthat contracting officers may continue to award contracts, where

appropriate, on the basis of lowest [evaluated] price or cost to responsible offerors whose
offers meet the solicitation’ s minimum criteria for acceptable award. Remember to state |
this basis of award in the solicitation. (§15.605, FAC 90-31, Case 94-701)

In this context, you generally may not use responsibility-related factors (e.g., past performance) other than
for responsibility determinations, and such determinations are subject to “ Certificate of Competency” review
by the Small Business Administration.

Greatest Value Competitions

(] Numerica wei ghts are NOT mandated (or encouraged) by the FAR. The FAR

reaffirms that numerical weights can be used — and do not necessarily have to be disclosed
in the RFP. Contracting officers may disclose numerical weights “on a case by case basis’
in the solicitation. Although the new FAR language does not discourage this practice,
disclosing weights generally isNOT good practice. The Comptroller Genera has
repeatedly ruled that Source Selection Authorities have discretion to overrule numerica
scores when weights are NOT disclosed in the solicitation. (§15.605, FAC 90-31, Case 94-701)

Incorporating Evaluation Factorsin RFPs

[] contracti ng officers no longer have to state all evaluation factors in requests for
proposals — only the significant factors. (FAC 90-31, Case 94-701) Sce also §15.406-5.

[] RFPsmust di rectly, expressly state whether:



» Significantly more

Non-Price evalua-
tion factors (taken
asawhole) are ...

important than, or

* Approximately equd in
importance to, or

Cost or price.

» Significantly less
important than ...

Insert thislanguage as the prelude in Section M (when using the UCF). (FAC 90-31, Case 9%4-

701)

15.605 Evaluation factors and subfactors.

FAR as of FAC 90-25

FAR asrevised

(8 Thefactorsthat will be considered in
evaluating proposals shedtd be tailored to each
acquisition and include only those factors that will
have an impact on the source selection decision.

(b) The evauation factors that apply to an
acquisition and the relative importance of those
factors are within the broad discretion of agency
acquisition effieials—Hewever, price or cost to the

| Government shall be included as an evaluation factor

in every source selection.

(a) The factors and subfactors that will be
considered in evaluating proposals shall be tailored
to each acquisition and shall include only those
factors that will have an impact on the source
selection decision. [FAC 90-31]

(b) The evaluation factors and subfactors
that apply to an acquisition and the relative
importance of those factors and subfactorsare
within the broad discretion of agency acquisition
officials except that— [FAC 90-26][FAC 90-
31]

(i) _Price or cost to the Government shall be
included as an evaluation factor in every source

selection. [FAC 90-26]

(ii) Past performance shall be evaluated
in_all competitively negotiated acquisi-
tions expected to exceed $100,000 not
later than January 1, 1999, unless the
contracting officer documents in the
contract file the reasons why past perfor-
mance should not be evaluated. Agencies
may develop their own phase-in schedule
for past performance evaluations which
meets or exceeds the following mile
stones: All solicitations with an estima-
ted value in excess of (A) $1.000.000
issued on or after July 1, 1995; (B)
$500,000 issued on or after July 1, 1997;
and (C) $100,000 issued on or after
January 1, 1999. Past performance may
be evaluated in competitively negotiated

acquisitions estimated at $100,000 or less

at the discretion of the contracting




Quality alss shall be addressed in every source

selection. Hr evaluation factors, gquality—may—be
expressed——terms—of  technical  excellence,
management capability, personnel qualifications,

prior experience, past—perfermanee, and schedule

compliance.

Any other relevant factors, such as cost realism,
may also beincluded.

(c) White theltowestprice-ertowesttotal-costte
he c . I it .

(d) In awarding a cost-reimbursement contract, the
cost proposal should not be controlling, since
advance estimates of cost may not be valid indicators
of final actual costs. There is no requirement that
cost-reimbursement contracts be awarded on the
basis of lowest proposed cost, lowest proposed fee,
or the lowest total proposed cost plus fee. The avard
of cost-reimbursement contracts primarily on the
basis of egimated costs may encourage the
submission of unredistically low estimates and
increase the likelihood of cost overruns. The primary
consideration should be which offeror can perform
the contract in a manner most advantageous to the
Government, as determined by evauation of
proposals according to the established evaluation
criteria

(6 The solicitation shall clearly state the
evaluation factors, including cost or price, cost or

officer. [FAC 90-26]

(iii) Quality shall be addressed in every source
selectionthrough inclusion in one or more
of the non-cost evaluation factors or subfac-
tors, such as past performance, technical
excellence, management capability, personnel
qualifications, prior experience, and schedule
compliance. [FAC 90-26 and 31]

(iv) Environmental objectives, such as
promoting waste reduction, source reduc-
tion, energy efficiency, and maximum
practicable recovered material content (see
Part 23), shall also be considered in every
source selection, when appropriate. [FAC

90-27]

(2) _Any other relevant factors or subfactors,
such as cost realism, may also beincluded. [FAC
90-26 and 31]

(o) In awarding a cost-reimbursement contract,
the cost proposal should not be controlling, since
advance estimates of cost may not be valid indicators
of final actual costs. There is no requirement that
cost-reimbursement contracts be awarded on the
basis of lowest proposed cost, lowest proposed fee,
or the lowest total proposed cost plus fee. The award
of cost-reimbursement contracts primarily on the
basis of estimated costs may encourage the
submission of unrealistically low estimates and
increase the likelihood of cost overruns. The primary
consideration should be which offeror can perform
the contract in a manner most advantageous to the
Government, as determined by evaluation of
proposals according to the established evaluation
criteria

(&d(1)_The solicitation should be structured to
provide for the selection of the source whose




price-related factors, and non-cost or non-price-related
factors, and any significant subfactors, that will be
consdered in making the source selection and their
relative importance (see 15.406-5(c)). Numerica
weights, which may be employed in the evaluation
of proposals, need not be disclosed in solicitations.
The solicitation shall inform offerors of minimum
requirements that apply to particular evaluation
factors and significant subfactors.

(f) In addition to other factors, offers will be
evauated on the basis of advantages ad
disadvantages to the Government that might result
from making more than one award (see 15.407(h)).
The contracting officer shall assume for the purpose
of making multiple awards that $500 would be the
administrative cost to the Government for issuing
and administering each contract awarded under a

proposal_offers the greatest value to the Government

in terms of performance, risk management, cost or
price, and other factors. At a minimum, the

solicitation shall clearly state the significant
evaluation factors, such as cost or price, cost or
price-related factors, past performance and other non-
cost or non-price-related factors, and any significant
subfactors, that will be considered in making the
source selection, and their relative importance (see
15.406-5(c)). Numerical weights, which may be
employed in the evauation of proposals, need not be
disclosed in solicitations. The solicitation shall
inform offerors of minimum requirements that apply
to particular evaluation factors and significant
subfactors. The solicitation shall inform offerors of
minimum requirements that apply to particular

evaluation factors and significant subfactors.
Further, the solicitation shall state

whether all evaluation factors other than
cost or price, when combined, are

__(i) Significantly more important than
cost or price,

(i) Approximately equal to cost or
price, or
__(iii) Significantly less important than
cost or price.

(2) The solicitation may elaborate on
the relative importance of factors and
subfactors at the discretion of the
contracting officer. Agencies may elect
to assign numerical weights to evaluation
factors and employ those weights when
evaluating proposals. Numerical weights need
not be disclosed in solicitations, however ,
nothing precludes an agency from
disclosing the weights on a case-by-case
basis. The solicitation may state that
award will be made to the offeror that
meets the solicitation's minimum criteria
for acceptable award at the lowest cost or

price.

(fe) In addition to other factors, offerswill be
evaluated on the basis of advantages and
disadvantages to the Government that might result
from making more than one award (see 15.407(h)).
The contracting officer shall assume for the purpose
of making multiple awards that $500 would be the
administrative cost to the Government for issuing
and administering each contract awarded under a



solicitation. Individual awards shall be for the items
or combination of items that result in the lowest
agoregate cost to the Government, including the

solicitation. Individual awards shall be for the items
or combination of items that result in the lowest
aggregate cost to the Government, including the

assumed administrative costs. assumed administrative costs.

[] 1 an dectronic proposal is“unreadable’, immediately notify the offeror and provide
the offeror with an opportunity to submit clear and convincing evidence:

» Of the content of the proposal as originally submitted; and

» That the proposal is unreadable because of a Government software or hardware error,
malfunction, or other Government mishandling.

An éectronic proposal is unreadable if you cannot determine whether it conforms to the
essential requirements of the solicitation. (815.607; FAC 90-29, Case 91-104)

15.607 Disclosure of mistakes before award.

FAR as of FAC 90-25 FAR asrevised

* k *x x % * %k % kx %

(d) If a proposal received at the
Government facility in electronic format
is unreadable to the degree that
conformance to the essential requirements
of the solicitation cannot be ascertained
from the document, the contracting officer
immediately shall notify the offeror and
provide the opportunity for the offeror to
submit clear and convincing evidence—

(1) Of the content of the proposal as
originally submitted; and

(2) That the unreadable condition of
the proposal was caused by Government
software or hardware error, malfunction,
or other Government mishandling. [FAC
90-29]

[ When awardi ng on the basis of lowest evaluated price or cost with consideration

limited to offersthat satisfy the solicitations' minimum criteria for acceptable award,
generally you may NOT use responsibility-related factors (e.g., past performance) other
than for responsibility determinations. Such responsibility determinations are subject to
“Certificate of Competency” review by the Small Business Administration. In best value
source selections, a comparative assessment of past performanceis distinct and different
from the responsibility determination under FAR 89.103 and not subject to “ Certificate of
Competency” reviews. (815.608, FAC 90-26).



[] When evaluati ng past performance information, consider such issues as:

* The number and severity of an offeror’s problems,
» Effectiveness of corrective actions taken by the offeror,

* The offeror’s overall work record.

* Ageand relevance of past performance information.

(815.608, FAC 90-26)

] Generd ly speaking, agency officials have broad discretion when determining the
sources and types of past performance information to evaluate — which should be tailored
to the circumstances of the acquisition. (§15.608, FAC 90-26)

[] when you plan to evaluate past performance, the solicitation shall afford an offeror the

opportunity to identify existing or past contracts awarded to the offeror that are similar in
nature to the proposed terms and conditions of the solicitation. Contracting officers also
may invite the offerors to provide information on problems encountered during
performance of existing or past contracts and on the steps being taken by the offerorsto

correct the problems. (§15.608, FAC 90-26)

[] contracti ng officers may obtain information on the past performance of an offeror
from sources other than the offeror. Thisincludes any source (public or private sector)
known to the Government. In particular, obtain information from contracting activities
anywhere in the Government which have evaluated an offeror’ s performance as prescribed

in FAR Part 42.15. (§15.608, FAC 90-26)

[ Ass gn aneutral evaluation for past performance to any offeror which lacks relevant

past performance history. (815.608, FAC 90-26)

15.608 Proposal evaluation.

FAR as of FAC 90-25

FAR asrevised

(8) Proposal evaluation is an assessment of both the

proposal and the offeror’ s ability (aseerveyedby-the
prepesal) to successfully accomplish the prospective

contract. An agency shal evaluate competitive
proposals solely on the factors specified in the
solicitation.

(1) Cost or price evaluation. The contracting
officer shall use cost or price analysis (see Subpart
15.8) to evaluate the cost estimate or price, not only
to determine whether it is reasonable, but also to
determine the offeror’ s understanding of the work and
ability to perform the contract. The contracting
officer shall document the cost or price evaluation.

(2) Technical evaluation. * * * *

(a) Proposal evaluation is an assessment of both
the proposal and the offeror's ability to successfully
accomplish the prospective contract. An agency
shall evaluate competitive proposals solely on the
factors specified in the solicitation. [FAC 90-26]

(1) Cost or price evaluation. The contracting
officer shall use cost or price analysis (see Subpart
15.8) to evaluate the cost estimate or price, not only
to determine whether it is reasonable, but also to
determine the offeror’ s understanding of the work and
ability to perform the contract. The contracting
officer shall document the cost or price evaluation.

(2) Past Performance evaluation. (i)
Past performance information is an
indicator of an offeror's ability to perform
the contract. The comparative assessment
of past performance information is



separate from the responsibility
determination required under 9.103. The
number and severity of an offeror's
problems, the effectiveness of corrective
actions taken, the offeror's overall work
record, and the age and relevance of past
performance information should be
considered at the time it is used.

(ii) Where past performance is to be
evaluated, the solicitation shall afford
offerors the opportunity to identify
Federal, state and local government, and
private contracts performed by the offerors
that were similar in nature to the contract
being evaluated, so that the Government
may verify the offerors' past performance
on these contracts. In addition, at the
discretion of the contracting officer, the
offerors may provide information on
problems encountered on the identified
contracts and the offerors' corrective
actions. Past performance information
may also be obtained from other sources
known to the Government. The source
and type of past performance information
to be included in the evaluation is within
the broad discretion of agency acquisition
officials and should be tailored to the
circumstances of each acquisition.
Evaluations of contractor performance
prepared in accordance with Subpart 42.15
are one source of performance information
which may be used.

(iii)  Firms lacking relevant past
performance history shall receive a neutral
evaluation for past performance. [90-26]

(3) Technical evaluation. * * * *

(] If the RFPincluded FAR 215-16 absent Alternate 11, establish a competitive range
and conduct discussions with all offerorsin the competitive range.

If Alternate Il was incorporated, determine whether discussions are necessary. |If
necessary, document the reasonsin the contract file. The new FAR language provides no
examples of circumstances under which discussions might be necessary. Among the
potential reasons for conducting discussions:
* No proposal istechnically acceptable.
» Only one proposal istechnically acceptable, because other offerors appear to have misinterpreted the
RFP’ s requirements.



» All prices appear to be unreasonably high, compared with prior prices or current market pricesfor like

deliverables.

« Thelowest offered price appearsto be unredistic (e.g., the product of a potential cost estimating
mistake) when compared with the Government estimate.

e All pricesare unrealistically low.
(FAC 90-31, Case 94-701)

15.610 Written or oral discussion.

FAR as of FAC 90-25

FAR asrevised

(@ The requirement in paragraph (b) of this
section for written or oral discussion need not be
applied in acquisitions—

(1) In which prices are fixed by law or
regulation;

(2) Of the set-aside portion of apartial set-aside;

it : I > .
with-its-Alernate Ht.  Once the Government states
its intent to award without discussions, the rationale
for reversa of this decision shall be documented in
the contract file.

(b) Except as provided in paragraph (a) above,
the contracting officer shall conduct written or oral
discussion with all responsible offerors who submit
proposals within the competitive range. The content
and extent of the discussionsis a matter of the
contracting officer’s judgment, based on the
particular facts of each acquisition (but see
paragraphs (c) and (d) below).

(@ The requirement in paragraph (b) of this
section for written or oral discussion need not be
applied in acquisitions—

(1) In which prices are fixed by law or
regulation;

(2) Of the set-aside portion of a partial set-aside;

(3) In which the solicitation notified
all offerors that the Government intends
to evaluate proposals and make award
without discussion unless the contracting
officer determines that discussions (other
than communications conducted for the
purpose of minor clarification) are
considered necessary (see 15.407(d)(4)).
Once the Government states its intent to
award without discussions, the rationale
for reversal of this decision shall be
documented in the contract file.

(b) Except as provided in paragraph (a) of this
section, the contracting officer shall conduct
written or oral discussion with all responsible
offerors who submit proposals within the
competitive range. The content and extent of the
discussions is a matter of the contracting officer's
judgment, based on the particul ar facts of each
acquisition (but see paragraphs (c) and (d) of this
section.

] Duri ng discussions, provide an offeror the opportunity to discuss past performance
information not previoudy made available to the offeror for review and comment. This



does NOT apply to information on past performance collected under FAR 42.15 — unless
the contracting activity had failed to provide contractors with opportunities to review and
comment on the past performance records as required by that FAR section.

During discussions, DO NOT disclose the names (or other identifiers) of individuals which
provided reference information on the offeror’ s past performance. (§15.610, FAC 90-26)

15.610 Written or oral discussion.

FAR as of FAC 90-25

FAR asrevised

* k k %

(c) The contracting officer shall—

(1) Control all discussions;

(2) Advise the offeror of deficiencies in its
proposal so that the offeror is given an opportunity
to satisfy the Government’ s requirements,

(3) Attempt to resolve any uncertainties
concerning the technical proposal and other terms
and conditions of the proposal;

(4) Resolve any suspected mistakes by calling
them to the offeror's attention as specificaly as
possible without disclosing information concerning
other offerors proposals or the evaluation process
(see 15.607 and Part 24); and

(5) Provide the offeror a reasonable opportunity
to submit any cost or price, technical, or other
revisions to its proposal that may result from the
discussions.

* k k %

(c) The contracting officer shall—

(1) Control al discussions;

(2) Advise the offeror of deficiencies in its
proposal so that the offeror is given an opportunity
to satisfy the Government’ s requirements;

(3) Attempt to resolve any uncertainties
concerning the technical proposa and other terms
and conditions of the proposal;

(4) Resolve any suspected mistakes by calling
them to the offeror's attention as specifically as
possible without disclosing information concerning
other offerors proposals or the evaluation process
(see 15.607 and Part 24);

(5) Provide the offeror a reasonable opportunity
to submit any cost or price, technical, or other
revisions to its proposal that may result from the
discussions; and

(6) Provide the offeror an opportunity
to discuss past performance information
obtained from references on which the
offeror had not had a previous opportunity
to comment. Names of individuals
providing reference information about an
offeror's past performance shall not be
disclosed. [FAC 90-26]

[]  When reviewi ng proposed indirect costs, ask the cognizant audit office to determine
whether any audits completed during the preceding 12 months addressed those costs. Do
not request anew audit of the proposed indirect costs if information from the prior auditsis
adequate for determining the reasonabl eness of those costs. [§15.805-5, FAC 90-31, Case 94-

740]

15.805-5 Field pricing support.

FAR as of FAC 90-25

FAR asrevised

(@) When cost or pricing data are required,

(&(1) When cost or pricing data are required,



contracting officers shall request a field pricing
report (which may include an audit review by the
cognizant contract audit activity) before negotiating
any contract or modification resulting from a
proposal in excess of $500,000, except as otherwise
authorized under agency procedures, unless
information available to the contracting officer is
consdered adequate to determine the reasonableness
of the proposed cost or price. Requests for fidd
pricing support should be talored to ask for
minimum essential information needed to ensure a
fair and reasonable price. Information of the type
described in subdivisions ()(21)(i) through (a)(1)(vi)
of this subsection, which is often available to the
contracting officer from the Administrative
Contracting Officer or from the cognizant auditor,
may be useful in determining the extent of any field
pricing support that is needed—

* % % %

contracting officers shall request a field pricing
report (which may include an audit review by the
cognizant contract audit activity) before negotiating
any contract or modification resulting from a
proposal in excess of $500,000, except as otherwise
authorized under agency procedures, unless
information available to the contracting officer is
consdered adequate to determine the reasonableness
of the proposed cost or price. The contracting
officer should contact the cognizant audit
office to determine the existence of audits
addressing proposed indirect costs. In
accordance with 41 U.S.C. 254d and 10
U.S.C. 2313, the contracting officer shall

not request a preaward audit of such
indirect costs unless the information
available from any existing audit

completed within the preceding 12 months
is considered inadequate for determining
the reasonableness of the proposed
indirect costs. Requests for field pricing support
should be talored to ask for minimum essentia
information needed to ensure a fair and reasonable
price.  Information of the type described in
subdivisions (a)(1)(i) through (a@(1)(vi) of this
subsection, which is often avalable to the
contracting officer from the Administrative
Contracting Officer or from the cognizant auditor,
may be useful in determining the extent of any field
pricing support that is needed—

* % % %

[] Notify unsuccessful offerors within three days after award. (FAC 90-31, Case 94-701)
Consider notification by registered mail, with return receipt requested, or E-Mail with
automatic return receipt, or fax if your fax software or hardware verifies receipt by the
receiving fax station. For the purpose of this section, “day” means calendar day, except that
the period will run until aday which is not a Saturday, Sunday, or legal holiday. (FAC 90-

31, Case 94-701)

(] contracti ng officers can use electronic rather than paper medium to transmit preaward
notices, postaward notices, and notices of award. (FAC 90-31, Case 94-701)

SUBPART 15.10—PREAWARD, AWARD, AND POSTAWARD NOTIFICATIONS,

PROTESTS, AND MISTAKES



FAR as of FAC 90-25

FAR asrevised

15.1001 General. This subpart applies to
the use of competitive proposals, as
described in 6.102(b), and a combination
of competitive procedures, as described in
6.102(c). To the extent practicable,
however, the procedures and intent of this
subpart, with reasonable modification,
should be followed for acquisitions
described in 6.102(d): broad agency
announcements, small business
innovation research contracts and
architect-engineer contracts. However
they do not apply to multiple award
schedules, as described in 6.102(d)(3).

15.1002 Notifications to unsuccessful offerors.

FAR as of FAC 90-25

FAR asrevised

(8) General. The contracting officer shall prempthy
notify each offeror whose proposal is determined to
be unacceptable or whose offer is not selected for

award, unlessdisclosare-might-prejudice the

(b) Preaward notices. (1) When the proposal
evaluation period for a solicitation not using
simplified acquisition procedures in Part
13 is expected to exceed 30 days, or when alimited
number of offerors have been selected as being
within the competitive range (see 15.609), the
contracting officer, upon determining that a proposal
is unacceptable, shall promptly notify the offeror.
The notice shall at |east state (i) in general terms the
basis for the determination and (ii) that arevision of
the proposal will not be considered. [FAC 90- 29]

(2) In asmall business set-aside (see Subpart
19.5), upon completion of negotiations and
determinations of responsibility, but prior to award,
the contracting officer shall inform each
unsuccessful offeror in writing of the name and
location of the apparent successful offeror. The
notice shall also state that (i) the Government will
not consider subsequent revisions of the
unsuccessful proposal and (ii) no responseisrequired
unless a basis exists to challenge the small business
size status of the apparently successful offeror. The

(a) General. Within three days after the date
of contract award, the contracting officer shall
notify, in writing or electronically, each
offeror whose proposal is determined to be
unacceptable or whose offer is not selected for award.
"Day", for purposes of the notification

process, means calendar day, except that
the period will run until a day which is

not a Saturday, Sunday. or legal holiday.

(b) Preaward notices. (1) When the proposa
evaluation period for a solicitation estimatedto
exeeed-the small-purehase Himitationrpart 13 is
expected to exceed 30 days, or when alimited
number of offerors have been selected as being
within the competitive range (see 15.609), the
contracting officer, upon determining that a proposal
is unacceptable, shall promptly notify the offeror.
The notice shall at least state (i) in general terms the
basis for the determination and (ii) that arevision of
the proposal will not be considered.

(2) In asmall business set-aside (see Subpart
19.5), upon completion of negotiations and
determinations of responsibility, but prior to award,
the contracting officer shall notify each unsuccessful
offeror in writing or electronically of the name
and location of the apparent successful offeror. The
notice shall also state that (i) the Government will
not consider subsequent revisions of the
unsuccessful proposal and (ii) no response is required
unless a basis exists to challenge the small business
size status of the apparently successful offeror. The



notice is not required when the contracting officer
determines in writing that the urgency of the
requirement necessitates award without delay.

(c) Postaward notices. (1) After award of
contracts resulting from solicitations not using
simplified acquisition procedures, the
contracting officer shall notify unsuccessful offerors
in writing or electronically, unless preaward
notice was given under paragraph (b) of this section.
The notice shall include—

(i) The number of offerors solicited;

(i) The number of proposals received;

(iii) The name and address of each offeror receiving
an award;

(iv) The items, quantities, and unit prices of each
award (if the number of items or other factors
makes listing unit prices impracticable, only
thetotal contract price need be furnished); and

(v) In general terms, the reason the offeror’s
proposal was not accepted, unless the price
information
in (iv) above readily reveals the reason. In no
event shall an offeror’s cost breakdown, profit,
overhead rates, trade secrets, manufacturing
processes and techniques, or other confidential
business information be disclosed to any other
offeror.

(2) For acquisitions subject to the Trade
Agreements Act or the North American Free
Trade Agreement (NAFTA) Implementation Act
(see 25.405(€)), the information in paragraph
(c)(2) of this section shall be provided to
unsuccessful offerors from designated or
NAFTA countries promptly, but in no event
later than seven working days after contract
award.

(3) Upon request, the contracting officer shall
furnish the information described in
15.1001(c)(1) (i) through (V) to
unsuccessful offerorsin solicitations
using simplified acquisition
proceduresin Part 13.

15.1003 Notification to successful

offerors.

notice is not required when the contracting officer
determines in writing that the urgency of the
requirement necessitates award without delay.

(c) Postaward notices. (1) Prempthy-after avard
of contracts resulting from soli citations exeeeding
the smat-purehase- Hmittatien-trPart13; the
contracting officer shall notify unsuccessful offerors
in vwritiRg; unless preaward notice was given under
paragraph (b) of this section. The notice shall
include—

(i) The number of offerors solicited

(i) The number of proposals received;

(iii) The name and address of each offeror receiving
an award;

(iv) The items, quantities, and unit prices of each
award (if the number of items or other factors
makes listing unit prices impracticable, only
thetotal contract price need be furnished); and

(v) In general terms, the reason the offeror’s
proposal was not accepted, unless the price
information
in (iv) above readily reveals the reason. In no
event shall an offeror’s cost breakdown, profit,
overhead rates, trade secrets, manufacturing
processes and techniques, or other confidential
business information be disclosed to any other
offeror.

(2) For acquisitions subject to the Trade
Agreements Act or the North American Free
Trade Agreement (NAFTA) Implementation Act
(see 25.405(€)), the information in paragraph
(©)(2) of this section shall be provided to
unsuccessful offerors from designated or
NAFTA countries promptly, but in no event
later than seven working days after contract
award.

(3) Upon request, the contracting officer shall

furnish the information described in 15.1001(c)(1)(i)

through (v) to unsuccessful offerorsin solicitations

net-exeecedingthe-smalpurchase Hmitation in Part
13.

FAR as of FAC 90-25

FAR asrevised

The contracting officer shall award a contract
with reasonable promptness to the successful offeror
(selected in accordance with 15.611(d)) by
transmitting written of the award to that offeror (but
see 15.608(h)). * * * * *

The contracting officer shall award a contract
with reasonable promptness to the successful offeror
(selected in accordance with 15.611(d)) by
transmitting written or electronic notice of the
award to that offeror (but see 15.608(b)). * * * * *



Requests for Debriefings

[] offerors (including awardees — not just the unsuccessful ) may request debriefings

whenever award is on the basis of competitive proposals, whether or not the contracting
officer conducted discussions and whether or not award was on price and price related
factors aone. (815.1004, FAC 90-31, Case 94-701)

Conducting Debriefings

(] Debriefi ngs can be by electronic or any other method acceptabl e to the contracting
officer. (815.1004, FAC 90-31, Case 94-701)

[] Reaffirmsthat COsare responsible for chairing debriefings (unlessthe CO is

unavailable, in which case the contracting officer may designate some other agency
representative to serve as the chair with approva of an individua alevel above the CO).
Also reaffirmsthat “individuals actually responsible for the evaluations shall provide
support”. (815.1004, FAC 90-31, Case 94-701)

Debriefing Do’sand Don'ts

[] Previoudly, the FAR required only that the Government share its evaluation of the
significant weaknesses or deficiencies in the offeror’s proposal. 1n addition, the
Government team must at minimum now provide information on:

» Theoveral evaluated cost and technical rating of the successful offeror and the
debriefed offeror, if applicable (obvioudy this would not apply to debriefings of
awardees).*

* Theoveral ranking of all offerors when any ranking was developed by the agency
during the source selection.*

* A summary of therationale for award.*

* For commercial end items delivered under the contract, the make and modd of the
awardee sddiverable*

» Reasonable responses to relevant questions about whether source selection procedures
contained in the solicitation, applicable regulations, and other applicable authorities
were followed.

(* do not apply to A& E contracts)

[] However, you still may NOT provide point by point comparisons of the debriefed

offeror's proposal with those of other offerors. Moreover, you still may NOT revea any
information exempt from rel ease under the Freedom of Information Act, including—

e Trade secrets.
» Privileged or confidential manufacturing processes and techniques.



» Commercia and financial information that is privileged or confidential, including cost
breakdowns, profit, indirect cost rates, and similar information. (815.1004, FAC 90-

31, Case 94-701)

[J The Freedom of Information Act also protects the names of individuals providing
reference information about an offeror's past performance. (815.1004, FAC 90-26)

Summarizing the Debriefing for the Record

[ Youmust prepare an “official” summary of the debriefing for the contract file. The
FAR doesn't detail the contents of this summary. It couild take the form of a memorandum
for the record. Include a copy of the script, if you have such. Also include alist of
guestions and how they were answered. (815.1004, FAC 90-31, Case 94-701)

Availability of Information from Debriefings to Prospective Offerors

[ If, within one year of the protested contract award, you issue a new solicitation or
request for BAFOs, make the following information available to all prospective offerors:

» Information on the successful offeror’s proposal provided in any debriefings on the

original award.

»  Other nonproprietary information that would have been provided to the origina

offerors.

(815.1004, FAC 90-31, Case 94-701)

15.1004 Debriefing of unsuccessful offerors

FAR as of FAC 90-25

FAR asrevised

(8 When a contract is avarded on the basis of

other—than—price—dene  (see—Subpart—15:6),
dhsdeeesstdl offerors, upon their written requedt,

shall be debriefed as-seen—aspessible and furnished

the basis for the selection decison and contract
award.

(8) When acontract is awarded on the basis of
competitive proposals, an offeror, upon its
written request received by the agency within
three days after the date the unsuccessful
offeror receives notice of contract award,
shall be debriefed and furnished the basis for the
selection decision and contract award. When
practicable, debriefing requests received
more than three days after the offeror
receives notice of contract award shall be

accommodated. However, accommodating
such untimely debriefing requests does not
extend the time within which suspension
of performance can be required, as this

accommodation is not a "required
debriefing"” as described in FAR Part 33.

To the maximum extent practicable, the
debriefing should occur within five days
after receipt of the written request. "Day",

for purposes of the debriefing process, means
calendar day, except that the period will run until a
day which is not a Saturday, Sunday, or legal




(b) Debriefing information shall include the
Government’s evaluation of the significant weak or
deficient factorsin the proposal; hewever—point-by-
point comparisons with other offerors proposals
shall not be made. Bebriefing-shaltnet—+eveathe

: . hrical . : .

orthe-evaluation-scering Moreover, debriefing shall
not revea any information that—is—net—releasable

under the Freedom of Information Act; fer
example—

(1) Trade secrets;

(2) Privileged or confidential manufacturing
processes and techniques, and

(3) Commercial and financia information that
is privileged or confidential, including cost
breakdowns, profit, indirect cost rates, and similar
information; and

holiday.

(b) Debriefings of successful and
unsuccessful offerors may be done orally,
in writing, by electronic means, or any
other method acceptable to the contracting
officer.

(c) The contracting officer should
chair any debriefing session held.
Individuals actually responsible for the
evaluations shall provide support. If the
contracting officer is unavailable, another
agency representative may be designated
by the contracting officer_on a case-by-
case basis, with the approval of an
individual a level above the contracting
officer.

(d) At a minimum, the debriefing information
shdl include—

(1) The Government's evaluation of the
significant weaknesses or deficienciesin the offeror's
proposal, if _applicable;

(2) The overall evaluated cost or price
and technical rating, if applicable, of the
successful offeror and debriefed offeror;

(3) The overall ranking of all offerors
when any ranking was developed by the
agency during the source selection;

(4) A summary of the rationale for
award;

(5) For acquisitions of commercial end items,
the make and model of theitem to be delivered
by the successful offeror; and

(6) Reasonable responses to relevant
guestions about whether source selection
procedures contained in the solicitation,
applicable regulations, and other
applicable authorities were followed.

(e) The debriefing shall not include point-by-
point comparisons of the debriefed offeror's proposal
with those of other offerors. Moreover, debriefing
shall not reveal any information exempt from release
under the Freedom of Information Act including—

(1) Trade secrets,

(2) Privileged or confidential manufacturing
processes and techniques;

(3) Commercial and financia information that is
privileged or confidential, including cost
breakdowns, profit, indirect cost rates, and similar
information; and

(4) The names of individuals providing




reference information about an offeror's
past performance. [FAC 90-26]
() The contracting officer shall include a (f) The contracting officer shall include an
summary of the debriefing in the contract file. official summary of the debriefing in the contract
file.

(g) If, within one year of contract
award, a protest causes the agency to
issue either a new solicitation or a new
request for best and final offers on the
protested contract award, the agency shall
make available to all offerors—

(1) Information provided in any
debriefings conducted on the original
award about the successful offeror's
proposal; and

(2) Other nonproprietary information
that would have been provided to the
original offerors.

52.215-16 Contract Award.

FAR as of FAC 90-25 FAR asrevised

FEEH (h) The Government may disclose the

following information in post-award
debriefings to other offerors: (1) the
overall evaluated cost and technical rating
of the successful offeror; (2) the overall
ranking of all offerors, when any ranking
was developed by the agency during source
selection; (3) a summary of the rationale
for award; and (4) for acquisitions of
commercial end items, the make and
model or commercial item description of
the item to be delivered by the successful
offeror.

[] Reject electronic proposals unless the offeror used an electronic commerce method
specifically stipulated or permitted by the solicitation. (852.215-9; FAC 90-29, 91-104)

52.215-9 Submission of Offers. * * * * * (d) Offers submitted by electronic
commerce shall be considered only if the electronic commerce method was
specifically stipulated or permitted by the solicitation.




L] 1f submitted by an eectronic commerce method authorized by the solicitation, do not
consider an offer to be late if the Government received the offer “not later than 5:00 p.m.
one working day prior to the date specified for receipt of” bids or proposals. (814.304-1,
52.214-7, 52.214-23, 52.214-32, 52.214-33, 52.215-10, and 52.215-36; FAC 90-29, 91-

104)

52.215-10

Late Submissions, Modifications, and Withdrawals of Proposals.

FAR as of FAC 90-25

FAR asrevised

(8 Any proposal received at the office designated
in the solicitation after the exact time specified for
receipt will not be consdered unless it is receved
before award is made and it—

52.215-36
(Overseas).

Late Submissions,

M odifications,

(@) Any proposal received at the office designated
in the solicitation after the exact time specified for
receipt will not be consdered unless it is received
before award is made and it—

(4) Was transmitted through an
electronic commerce method

authorized by the solicitation and
was received by the Government not
later than 5:00 p.m. one working
day prior to the date specified for
receipt of proposals, or

* % % % %

and Withdrawals of Proposals

FAR as of FAC 90-25

FAR asrevised

(8 Any proposal received at the office designated
in the solicitation after the exact time specified for
receipt will not be consdered unless it is received
before award is made and it—

(1) Wassent by mail or, if authorized by the
solicitation, was sent by telegram or via
facsimile, and it is determined by the Government
the late receipt was due solely to mishandling by
the Government after receipt a
the Government installation; or

(2) I1sthe only proposal received.

(8 Any proposal received at the office designated
in the solicitation after the exact time specified for
receipt will not be consdered unless it is received
before award is made and it—

(1) Wassent by mail or, if authorized by the
solicitation, was sent by telegram or via
facsimile, and it is determined by the Government
the late receipt was due solely to mishandling by
the Government after receipt a
the Government installation;

(2) Was transmitted through an electronic
commerce method authorized by the solicitation
and was received by the Government not later
than 5:00 p.m. one working day prior to the date
specified for receipt of proposals; or [FAC 90-29]

(3) Isthe only proposal received.



PART 16
TYPES OF CONTRACTS

[] D&Fsareno longer required for cost reimbursable contracts or fixed price incentive
contracts. Sections 1021 and 1071 of the Streamlining Act repeal ed the requirement for
Secretarial/Agency Head determinations regarding use of cost type or incentive contracts.
Therefore, the FAR at 16.301-3, 16.403, 16.403-1, and 16.403-2 has been amended to
delete the requirement. (FAC 90-24)

[] The FAR now permits contracting officers to sign the determinations and findings that

are still required to establish the basis for application of the statutory price or fee limitation
in cost-plus-fixed-fee contracts. Previoudly, the FAR delegated this authority to the
“agency head or designee.” (816.306, FAC 90-30, 94-700)

16.306 Cost-plus-fixed-fee contracts.

FAR as of FAC 90-25 FAR asrevised

* k% x x % * %k % kx %

(c) Limitations. No cost-plus-fixed-fee contract

shall be awarded unless—

(2) All limitations in 16.301-3 are complied
with; and

(2) Theagency head or designee has signed a
determination and findings establishing the basis
for application of the statutory price or fee
limitation (see 15.903(d)).

(c) Limitations. No cost-plus-fixed-fee contract

shall be awarded unless—

() All limitations in 16.301-3 are complied
with; and

(@ The contracting officer has
signed a determination and
findings establishing the basis for
application of the statutory price
or fee limitation (see 15.903(d)).

[ orders against indefinite contracts may be placed electronically, using el ectronic
commerce methods. (816.506, FAC 90-29, 91-104)

16.506 Ordering.

FAR as of FAC 90-25 FAR asrevised

* * * k % * % * k %
(c) Ordes may be placed by witten (c) Orders may be placed by electronic

telecommunication—H—providedfor in the contract commerce methods when permitted under
Schedule. the contract.






PART 17
SPECIAL CONTRACTING METHODS

[] Options may be used as an evaluation factor only if the contracting officer determines
that thereis areasonable likelihood that the optionswill be exercised. When soliciting

sealed bids, put this determination in writing.

17.202 Use of options. (FAC 90-31, 94-701)

(8) Subject to the limitations of paragraphs (b)
and (c) below, the contracting officer may include
options in contracts when it is in the Government’s
interest. (See 17.207(f) with regard to the exercise
of options.)

(b) Inclusion of an option is hormally not in
the Government’ sinterest when, in the judgment of
the contracting officer—

(1) The foreseeable requirements involve—

(i) Minimum economic quantities (i.e.,
guantities large enough to permit the recovery of
startup costs and the production of the required
supplies at areasonable price); and

(i) Delivery requirements far enough into the
future to permit competitive acquisition, production,
and delivery;-er

(2) Anindefinite quantity or requirements
contract would be more appropriate than a contract
with options. However, this does not preclude the
use of an indefinite quantity contract or requirements
contract with options.

(a) Subject to the limitations of paragraphs (b)
and (c) of this section, for both sealed bidding
and contracting by negotiation, the
contracting officer may include options in contracts
when it isin the Government's interest. When
using sealed bidding, the contracting
officer shall make a written determination
that there is a reasonable likelihood that
the options will be exercised before
including the provision at 52.217-5,
Evaluation of Options, in the solicitation.
(See 17.207(f) with regard to the exercise of
options.)

(b) Inclusion of an option is normally not in
the Government’ s interest when, in the judgment of
the contracting officer—

(1) Theforeseeable requirements involve—

(i) Minimum economic quantities (i.e.,
guantities large enough to permit the recovery of
startup costs and the production of the required
supplies at areasonable price); and

(ii) Déelivery requirements far enough into the
future to permit competitive acquisition, production,
and ddivery.

(2) An indefinite quantity or requirements contract
would be more appropriate than a contract with
options. However, this does not preclude the use of
an indefinite quantity contract or requirements
contract with options.

17.208 Solicitation provisions and contract clauses. (FAC 90-31, 94-701)

(8) The contracting officer shall insert a
provision substantially the same as the provision at
52.217-3, Evaluation Exclusive of Options, in

(a) The contracting officer shall insert a
provision substantially the same as the provision at
52.217-3, Evaluation Exclusive of Options, in



solicitations when the solicitation includes an
option clause and does not include one of the
provisions prescribed in paragraph (b) or (c) below.

(b) The contracting officer shall insert a
provision substantially the same as the provision at
52.217-4, Evaluation of Options Exercised at Time
of Contract Award, in solicitations when the
solicitation includes an option clause, a
determination has been made that thereisa
reasonable likelihood that the option will be
exercised, and the option may be exercised at the
time of contract award.

(c) The contracting officer shall insert a
provision substantially the same as the provision at
52.217-5, Evaluation of Options, in solicitations
when—

(1) The solicitation contains an option clause;

(2) An option is not to be exercised at the time
of contract award;

(3) A firm-fixed-price contract, afixed-price
contract with economic price adjustment, or other
type of contract approved under agency proceduresis
contemplated; and

(4) A determination has been made that thereis
areasonable likelihood that the option will be
exercised.

solicitations when the solicitation includes an
option clause and does not include one of the
provisions prescribed in paragraph (b) or (c) below.

(b) The contracting officer shall insert a
provision substantially the same as the provision at
52.217-4, Evaluation of Options Exercised at Time
of Contract Award, in solicitations when the
solicitation includes an option clause, the
contracting officer has determined that
there is a reasonable likelihood that the
option will be exercised, and the option may
be exercised at the time of contract award

(c) The contracting officer shall insert a
provision substantially the same as the provision at
52.217-5, Evaluation of Options, in solicitations
when—

(1) The solicitation contains an option clause;

(2) An option is not to be exercised at the time
of contract award;

(3) A firm-fixed-price contract, afixed-price
contract with economic price adjustment, or other
type of contract approved under agency proceduresis
contemplated; and

(4) The contracting officer has
determined that there is a reasonable
likelihood that the option will be
exercised. For sealed bids, the
determination shall be in writing.



PART 25
FOREIGN ACQUISITION

[] Notify unsuccessful offerors within three days after award. Consider notification by
registered mail, with return receipt requested, or E-Mail with automatic return receipt, or
fax if your fax software or hardware verifies receipt by the receiving fax station. (FAC 90-

31, Case 94-701)

25.405 Procedures.

FAR as of FAC 90-25

FAR asrevised

When the Trade Agreements Act or North
American Free Trade Agreement (NAFTA) applies,
the following procedures shall be used:

* * * %

() Within 7 working days after a contract
awad for an eligible product, agencies shall give
unsuccessful ~ offerors from designated or NAFTA
countries written notice in accordance with 14.408-
1(8)(2) and 15.1001(c)(2).

When the Trade Agreements Act or North
American Free Trade Agreement (NAFTA) applies,
the following procedures shall be used:

* % % %

(e) Within three days after a contract award for
an eligible product, agencies shall give unsuccessful
offerors from designated or NAFTA countries
notice in accordance with 14.409-1 and
15.1002. "Day," for purposes of the
notification process, means calendar
day, except that the period will run
until a day which is not a Saturday,
Sunday, or legal holiday.

] The Comptroller General’ sright of access to contractor records is established by the

clauses at 52.214-26 and 52.215-2 — the clause at 52.215-1 isreserved. The clause at
52.215-2 aso stresses that this right of access “may not be construed to require the
Contractor or subcontractor to create or maintain any record that the Contractor or
subcontractor does not maintain in the ordinary course of business or pursuant to a
provision of law”. (84.702, 15.106-1, 25.901, 52.214-26, and 52.215-2, FAC 90-31, Case

94-740)

[] A new Alternate 111 to the clause at FAR 52.215-2 waives the Comptroller Generdl’s

right to examine the records of foreign contractors. Do not automatically waive that right.
Rather, the FAR requires every reasonable effort to negotiate incorporation of the “basic’
clause at FAR 52.215-2 with the Comptroller’ sright of access intact — and the FAR
maintains essentially the same controls on waivers that formerly applied to decisions about
omitting the clause at 52.215-1. (825.901 and 52.215-2; FAC 90-31, Case 94-740).



25.000 Scope of part.

FAR as of FAC 90-25

FAR asrevised

Except as provida in agency regulaions this pat
provides policies and procedures to impement the Buy
Ameaican Act, the Bdance of Payments Program,
purchases unde the Trade Agreements Act of 1979, and
other lans and reguldions tha petan to acquiring
foreign supplies, savices, and corstruction materids.
This pat d< providss policies and procedures for the

gopicdion to foreign acquisitions of internaiond
agreements, cugoms and duti es, the-elause-at-52215-1;
BExamingion-of-Resres-by-Cemptraler-Gererd, and
useof load curengy for payment.

25.901 Omission of audit clause

Except as providad in agency regulaions this part
provides policies and procedures to impement the Buy
Ameaican Act, the Bdance of Payments Program,
purchages unde the Trade Agreements Act of 1979, and
other lans and reguldions tha petan to acquiring
foregn supplies, savices, and corstruction maerids.
This part aso provides policies and procedures
pertaining to international agreements, customs ad
duties, the clause at 52.215-2, Audit and
Recor ds—Negotiation, and use of local currency
for payment.

FAR as of FAC 90-25

FAR asrevised

(a) Definition. “Foreign contractor,” as used in
this subpart, means a contractor or subcontractor
organized or existing under the laws of a country
other than the United States, its territories, or
pOossessions.

(b) Policy. As required by 10 U.S.C. 2313, 41
U.S.C. 254, and 15.106-1(b)(3), the contracting
officer shall consider for use in negotiated contracts
with foreign contractors, whenever possible, the
clause at52215-%; Examination of Records by
Comptroller General. Omission—ef—the—elabse
should be approved only after the contracting
agency, having considered such factors as dternate
sources of supply, additional cost, and time of
delivery, has made all reasonable efforts to include
the clause.

(c) Conditions for omission. (1) The contracting
officer may emit—the—eclanse—at—52.215-1,
Examination of Records by Comptroller Generd,
from contracts with foreign contractors—

(i) If the agency head determines, with the
concurrence of the Comptroller General era
desgnee,-the-omtissron-of-the-elabse will sarve
the public interest; or

(i) If the contractor is a foreign
government or agency thereof or is precluded
by the laws of the country involved from

(a) Definition. “Foreign contractor,” asused in
this subpart, means a contractor or subcontractor
organized or existing under the laws of a country
other than the United States, its territories, or
possessions.

(b) Policy. Asrequired by 10 U.S.C. 2313, 41
U.S.C. 254d, and 15.106-1(b), the contracting
officer shall consider for use in negotiated contracts
with foreign contractors, whenever possible, the
basic clause at 52.215-2, Audit and
Records—Negotiation, which authorizes
examination of records by the Comptroller General.
Use of the clause with Alternate |IlI
should be approved only &fter the contracting
agency, having considered such factors as dternate
sources of supply, additiona cost, and time of
ddivery, has made all reasonable efforts to include
the basic clause.

(c) Conditions for use of Alternate Ill. The
contracting officer may use the clause at
52.215-2, Audit and Records—
Negotiation, with its Alternate IIl in
contracts with foreign contractors—

(1) If the agency heed, or designee, determines,
with the concurrence of the Comptroller General,
that waiver of the right to examination of
records by the Comptroller General will
serve the public interest; or

(2) If the contractor is a foreign government or



making its beeks—decuments—papers—or

records avalable for examination, and the
agency head determines, after taking into
account the price and availability of the
property or services from domestic sources,
that omission of the clause best serves the
public interest.

(2) Whenr-a-determinatfon—under—sdbparagraph

(d Determination and findings. The

determination and findings shall—

(1) Identify the contract and its purpose, ad
whether it is a contract with a foreign contractor
or with aforeign government or agency thereof;

(2) Describethe efforts to include the clause;

(3) State the reasons for the contractor's
refusa to include the clause;

(4) Describe the price and availability of the
property or services from the United States ad
other sources; and

(5) Determinethat it will serve the interest of
the United States to emit-the-eladse.

agency thereof or is precluded by the laws of the
country involved from making its records, as
defined at 4.703(a), available for examination,
and the agency head, or designee, determines, after
taking into account the price and availability of the
property or services from United States sources, that
waiver of the right to examination of records by the
Comptroller General best serves the public interest.

(d Deermination and findings. The
determination and findings shall—

(1) Identify the contract and its purpose, ad
whether it is a contract with a foreign contractor
or with aforeign government or agency thereof;

(2) Describe the efforts to include the basic
clause;

(3) State the reasons for the contractor's refusal
to include the basic clause;

(4) Describe the price and availability of the
property or services from the United States ad
other sources; and

(5) Determine that it will serve the interest of
the United Statesto use the clause with its
Alternate II1.



PART 31

CONTRACT COST PRINCIPLES AND
PROCEDURES

] Thefollowi ng section has been added to reference FAR Part 42 sections related to
certification requirements for indirect cost proposals and penalties for including
unallowable costs in final indirect cost settlement proposals. [831.110, FAC 90-31, Case

94-751]

31.110

Indirect cost rate certification and penalties on unallowable costs.

(a) Certain contracts require certification of the indirect cost rates proposed for

progress, billing, or final payment purposes.

See 42.703-2 for administrative

procedures regarding the certification provisions and the related contract clause

prescription.

(b) If unallowable costs are included in final indirect cost settlement proposals,
penalties may be assessed. See 42.709 for administrative procedures regarding the
penalty assessment provisions and the related contract clause prescription.

] The costs of sponsoring conventions are unallowable when “the principal purpose of
the event is other than dissemination of technical information or stimulation of production.”
[831.205-1 and 205-43, FAC 90-31, Case 94-754]

31.205-1 Public relations and advertising costs.

FAR as of FAC 90-25

FAR asrevised

* % % %

(f) Unallowable public relations and advertising
costs include the following:

(3) Costs of sponsoring meetings, symposia,
seminars, and other special events when the
principal purpose of the event is other than
dissemination of technical information or
stimulation of production.

* % % %

* % % %

(f) Unallowable public relations and advertising
costs include the following:

(3) Costs of sponsoring meetings,
conventions, symposia, seminars, and other
special events when the principal purpose of the
event is other than dissemination of technical
information or stimulation of production.

* % % %

31.205-43 Trade, business, technical and professional activity costs.

FAR as of FAC 90-25

FAR asrevised

The following types of costs are allowable:

The following types of costs are allowable:



(a) Membershipsin trade, business, technical, and
professional organizations.

(b) Subscriptions to trade, business, professional,
or other technical periodicals.

() When the principal purpose of a meeting,
conference, symposium, or seminar isthe
dissemination of trade, business, technical or
professional information or the stimulation of
production or improved productivity—

(1) Costs of organizing, setting up, and
sponsoring the meetings, symposia, etc., including
rental of meeting facilities, transportation,
subsistence, and incidental costs;

(2) Costs of attendance by contractor employees,
including travel costs (see 31.205-46); and

(3) Costs of attendance by individuals who are
not employees of the contractor, provided (i) such
costs are not also reimbursed to the individual by the
employing company or organization, and (ii) the
individuals attendance is essentia to achieve the
purpose of the conference, meeting, symposium,
etc.

() Membershipsin trade, business, technical, and
professional organizations.

(b) Subscriptions to trade, business, professional,
or other technical periodicals.

(c) When the principal purpose of a meeting,
convention, conference, symposium, or seminar
is the dissemination of trade, business, technical or
professional information or the stimulation of
production or improved productivity—

(1) Costs of organizing, setting up, and
sponsoring the meetings, conventions, symposia,
etc., including rental of meeting facilities,
transportation, subsistence, and incidental costs;

(2) Costs of attendance by contractor employees,
including travel costs (see 31.205-46); and

(3) Costs of attendance by individuals who are
not employees of the contractor, provided (i) such
costs are not also reimbursed to the individual by the
employing company or organization, and (ii) the
individuals attendance is essentia to achieve the
purpose of the conference, meeting, convention,
symposium, etc.

[] TheFAR iImposes additional restrictions on the allowability of severence costs for

foreign nationals employed outside the United States. Under certain conditions, for
instance, all severence costs are unallowable if the termination of employment of the
foreign national isthe result of the closing of, or the curtailment of activities at, a United
States facility in that country at the request of the government of that country.

However, FAR 8§37.113 allows waivers of the restrictions. [831.205-6, 37.113, 52.237-

8, and 52.237-9; FAC 90-31, Case 94-754]

31.205-6 Compensation for

personal services.

FAR as of FAC 90-25

FAR asrevised

* k k %

(g) Severance pay. (1) Severance pay, aso
commonly referred to as dismissal wages, isa
payment in addition to regular salaries and wages by
contractors to workers whose employment is being
involuntarily terminated. Payments for early
retirement incentive plans are covered in
subparagraph (j)(6) below.

(2) Severance pay to be allowable must meet
the general allowability criteriain subdivision
(9)(2)(i) below, and, depending upon whether the
severanceis normal or abnormal, criteriain

* k k %

(g) Severance pay. (1) Severance pay, also
commonly referred to as dismissal wages, isa
payment in addition to regular salaries and wages by
contractors to workers whose employment is being
involuntarily terminated. Payments for early
retirement incentive plans are covered in
subparagraph (j)(6) below.

(2) Severance pay to be allowable must meet the
general alowability criteriain subdivision (g)(2)(i)
below, and, depending upon whether the severance is
normal or abnormal, criteriain subdivision (g)(2)(ii)



subdivision (g)(2)(ii) for normal severance pay or  for normal severance pay or subdivision (g)(2)(iii)
subdivision (g)(2)(iii) for abnormal severancepay for abnormal severance pay aso apply. In

also apply. addition, paragraph (g)(3) of this sub-
section applies if the severance cost is for
* oKk k% foreign nationals employed outside the
United States.

(3) Notwithstanding the reference to
geographical area in 31.205-6(b)(1), under
10 U.S.C. 2324(e)(1)(M) and 41 U.S.C.
256(e)(1)(M), the costs of severance
payments to foreign nationals employed
under a service contract performed outside
the United States are unallowable to the
extent that such payments exceed amounts
typically paid to employees providing
similar services in the same industry in
the United States. Further, under 10
U.S.C. 2324(e)(1)(N) and 41 U.S.C.
256(e)(1)(N), all such costs of severance
payments which are otherwise allowable
are unallowable if the termination of
employment of the foreign national is the
result of the closing of, or the
curtailment of activities at, a United
States facility in that country at the
request of the government of that country;
this does not apply if the closing of a
facility or curtailment of activities is
made pursuant to a status-of-forces or
other country-to-country agreement
entered into with the government of that
country before November 29, 1989. 10
U.S.C. 2324(e)(3) and 41 U.S.C.
256(e)(2) permit the head of the agency,
or designee, to waive these cost
allowability limitations under certain
circumstances (see 37.113 and the
solicitation provision at 52.237-8).

[] The costs of recrestion are expressly unallowable with the exception of costs of
company sponsored employee sports teams and employee organizations designed to
improve company loyalty, team work, or physical fitness. Thefina rule retains the
allowability of "wellness/fitness centers’ found in theinterim rule. Thefinal rule eliminates
the requirement that costs are only alowable to the extent that the net amount per employee
must be reasonable for al categories of costs under this cost principle. [831.205-13, FAC
90-31, Case 94-750]



(] The costs of gifts are expressly unallowable (31.205-13(b)). However, this does not
apply to costs which meet the definition of, and are properly accounted for as,
compensation or recognition awards under §31.205-6. [§31.205-13, FAC 90-31, Case %4-
750]

31.205-13 Employee morale, health, welfare, food service, and dormitory
costs and credits.

FAR as of FAC 90-25 FAR asrevised

(1) Aggregate costsincurred on activities (8) Aggregate costs incurred on activities designed
designed to improve working conditions, employer-  to improve working conditions, employer-employee
employee relations, employee morale, and employee  relations, employee morale, and employee
performance (lessincome generated by these performance (lessincome generated by these
activities) are allowable, except as limited by activities) are allowable, except as limited by
paragraphs {b}23)-ane4) of this section, arete  paragraphs (b), (c), and (d) of this subsection.
the-extent-that-the-net-ameunt-per-employees Some examples of allowable activities are house



reasenable. Some examples of allowable activities
are house publications, health clinics, wellness/
fitness centers, employee counseling services, and
food and dormitory services, which include operating
or furnishing facilities for cafeterias, dining rooms,
canteens, lunch wagons, vending machines, living
accommodations, or similar types of servicesfor the
contractor's employees at or near the contractor's
facilities.

(2) Costs of gifts are unallowable.

(3) Costs of recreation are unallowable,
except for the costs of contractor employees
participation in sports teams designed to improve
company loyalty, team work, or employee physical
fitness, eendueted-auring-eff-duty-heurs-at-a-remtnal

S I -

(4) Losses from operating food and dormitory
services may be included as costs only if the
contractor's objective is to operate such serviceson a
bresk-even basis. Losses sustained because food
services or lodging accommodations are furnished
without charge or at prices or rates which obviously
would not be conducive to the accomplishment of
the above objective are not allowable. A loss may
be dlowed, however, to the extent that the
contractor can  demonstrate  that  unusual
circumstances exist (e.g., & where the contractor
must provide food or dormitory services at remote
locations where adequate commercial facilities ae
not reasonably available, or {#)} where charged but
unproductive labor costs would be excessive but for
the services provided or where cessation or reduction
of food or dormitory operations will not otherwise
yield net cost savings) such that even with efficient
management, operating the services on a bresk-even
basis would require charging inordinately high
prices, or prices or rates higher than those charged
by commercial establishments offering the same
services in the same geographical areas. Costs of
food and dormitory services shal include an
allocable share of indirect expenses pertaining to
these activities.

(5) When the contractor has an
arrangement authorizing an employee association

publications, health clinics, wellness/fitness centers,
employee counseling services, and food and
dormitory services, which include operating or
furnishing facilities for cafeterias, dining rooms,
canteens, lunch wagons, vending machines, living
accommodations, or similar types of servicesfor the
contractor's employees at or near the contractor's
facilities.

(b) Costs of gifts are unallowable. (Gifts do
not include awards for performance made
pursuant to 31.205-6(f) or awards made in
recognition of employee achievements
pursuant to an established contractor plan
or policy.)

(c) Costs of recreation are unallowable, except for
the costs of employees' participation in company
sponsored sports teams or employee organi zations
designed to improve company loyalty, team work,
or physical fitness.

(d) Losses from operating food and dormitory
services may beincluded as costs only if the
contractor's objective is to operate such serviceson a
break-even basis. Losses sustained because food
services or lodging accommodations are furnished
without charge or at prices or rates which obviously
would not be conducive to the accomplishment of
the above objective are not allowable. A loss may
be allowed, however, to the extent that the
contractor can demonstrate that unusual
circumstances exist (e.9., where the contractor must
provide food or dormitory services at remote
locations where adequate commercia facilities are
not reasonably available; or where charged but
unproductive labor costs would be excessive but for
the services provided or where cessation or reduction
of food or dormitory operations will not otherwise
yield net cost savings) such that even with efficient
management, operating the services on a break-even
basis would require charging inordinately high
prices, or prices or rates higher than those charged
by commercial establishments offering the same
services in the same geographical areas. Costs of
food and dormitory services shall include an
allocable share of indirect expenses pertaining to
these activities.

(e) When the contractor has an arrangement
authorizing an employee association to provide or



to provide or operate a service, such as vending
machines in the contractor's plant and retain the
profits, such profits shall be treated in the same
manner asif the contractor were providing the
service (but see paragraph (B)}(6} of this section).

(6) Contributions by the contractor to an
employee organization, including funds from
vending machine receipts or similar sources, may
be included as costs incurred under paragraph
{B)Y(&) of this section only to the extent that the
contractor demonstrates that an equivaent amount
of the costs incurred by the employee
organization would be allowable if directly
incurred by the contractor.

operate a service, such as vending machines in the
contractor's plant, and retain the profits, such profits
shall be treated in the same manner as if the
contractor were providing the service (but see
paragraph (f) of this subsection).

(f) Contributions by the contractor to an
employee organization, including funds from
vending machine receipts or similar sources, may be
included as costsincurred under paragraph (a) of this
subsection only to the extent that the contractor
demonstrates that an equivalent amount of the costs
incurred by the employee organization would be
allowableif directly incurred by the contractor.

[] FAR31.205-14, “Entertainment Costs’, incorporates the statutory wording of the

Federa Acquisition Streamlining Act relating to the unallowability of entertainment costs
under any other cost principle. Thisrevision specifically disallows entertainment costs
which some may have previously considered allowable. [§31.205-14, FAC 90-31, Case

94-750]

31.205-14 Entertainment costs

FAR as of FAC 90-25

FAR asrevised

( . . .
- E‘)I Ills”pal_agnapl '(a)FE.'pp'&;te cosisineurred

seetions2101-and-2151-6f Pub-1-103-355. Costs
of amusement, diversion, social activities, and any
directly associated costs such as tickets to shows or
sports events, meals, lodging, rentals,
transportation, and gratuities are unallowable. Costs

Costs of amusement, diversions, social
activities, and any directly associated costs such as
tickets to shows or sports events, meals, lodging,
rentals, transportation, and gratuities are
unallowable. Costs made specifically unallowable
under this cost principle are not allowable under any
other cost principle. Costs of membership in
social, dining, or country clubs or other
organizations having the same purposes are also



made specifically unallowable under this cost
principle are not allowable under any other cost
principle. Costs of membership in social, dining,
or country clubs or other organizations having the
same purposes are also unallowable, regardless of
whether the cost is reported as taxable income to the
employees.

unallowable, regardless of whether the cost is
reported as taxable income to the employees.

[J Thecostsof lobbying local Governments are unallowable, in the same respect that
such costs are unallowable at the State and Federal levels. [8§31.205-22, FAC 90-31, Case

94-754]

31.205-22 Legislative lobbying costs.

FAR as of FAC 90-25

FAR asrevised

(8) Costs associated with the following activities
are unallowable;
* * x k %

(3) Any attempt to influence (i) the introduction
of Federa or state legidlation, or (ii) the enactment
or modification of any pending Federd or state
legidation through communication with any
member or employee of the Congress or state
legidature (including efforts to influence state or
local officials to engage in similar lobbying
activity), or with any government official or
employee in connection with a decision to sign or
veto enrolled legidlation;

(4) Any attempt to influence (i) the introduction
of Federa or state legidlation, or (ii) the enactment
or modification of any pending Federd or state
legidation by preparing, distributing or using
publicity or propaganda, or by urging members of
the general public or any segment thereof to
contribute to or participate in any mass
demonstration, march, rally, fund raising drive,
lobbying campaign or letter writing or telephone

campaign; or
* * x k %

(a) Costs associated with the following activities
are unallowable;
* * x k %

(3) Any attempt to influence (i) the introduction
of Federd, state, or local legidation, or (ii) the
enactment or modification of any pending Federa,
state, or local legislation through communication
with any member or employee of the Congress or
state legislature (including efforts to influence state
or local officials to engage in similar lobbying
activity), or with any government official or
employee in connection with a decision to sign or
veto enrolled legidation;

(4) Any attempt to influence (i) the introduction
of Federd, state, or local legidation, or (ii) the
enactment or modification of any pending Federa,
state, or local legidation by preparing,
distributing or using publicity or propaganda, or by
urging members of the genera public or any
segment thereof to contribute to or participate in any
mass demonstration, march, rally, fund raising drive,
lobbying campaign or letter writing or telephone

campaign; or
* * x k %

[] Section 31.603 has been expanded to list 15 types of costs that are unallowable in
statute. [831.603 and 31.703, FAC 90-31, Case 94-754]

31.603 Requirements.



FAR as of FAC 90-25

FAR asrevised

(a) Contracts that refer to this Subpart 31.6 for
determining allowable costs under contracts with
State, local and Indian tribal governments shall be
deemed to refer to, and shall have the allowability of
costs determined by the contracting officer in
accordance with, therevision of OMB Circular A-
87 which isin effect on the date of the contract.

(b) Agencies are not expected to place additional
restrictions on individual items of cost.

(a) Contracts that refer to this Subpart 31.6 for
determining allowable costs under contracts with
State, local and Indian tribal governments shall be
deemed to refer to, and shall have the allowability of
costs determined by the contracting officer in
accordance with, therevision of OMB Circular A-
87 which isin effect on the date of the contract.

(b) Agencies are not expected to place
additional restrictions on individual items of cost.
However, under 10 U.S.C. 2324(e) and 41
U.S.C. 256(e), the following costs are
unallowable:

(1) Costs of entertainment, including
amusement, diversion, and social
activities, and any costs directly
associated with such costs (such as tickets
to shows or sports events, meals,
lodging, rentals, transportation, and
gratuities).

(2) Costs incurred to influence
(directly or indirectly) legislative action
on any matter pending before Congress, a
State legislature, or a legislative body of
a political subdivision of a State.

(3) Costs incurred in defense of any
civil or criminal fraud proceeding or
similar proceeding (including filing of
any false certification) brought by the
United States where the contractor is
found liable or has pleaded nolo
contendere to a charge of fraud or similar
proceeding (including filing of a false
certification).

(4) Payments of fines and penalties
resulting from violations of, or failure to
comply with, Federal, state, local, or
foreign laws and regulations, except when
incurred as a result of compliance with
specific terms and conditions of the
contract or specific written instructions
from the contracting officer authorizing in
advance such payments in accordance with
applicable regulations in the FAR or an
executive agency supplement to the FAR.

(5) Costs of any membership in any
social, dining, or country club or
organization.

(6) Costs of alcoholic beverages.

(7) Contributions or donations,
regardless of the recipient.



(8) Costs of advertising designed to
promote the contractor or its products.

(9) Costs of promotional items and
memor abilia, including models, gifts, and
souvenirs.

(10) Costs for travel by commercial
aircraft which exceed the amount of the
standard commercial fare.

(11) Costs incurred in making any
payment (commonly known as a "golden
parachute payment") which is—

(i) In an amount in excess of the
normal severance pay paid by the
contractor to an employee upon
termination of employment; and

(ii) s paid to the employee
contingent upon, and following, a change
in management control over, or ownership
of, the contractor or a substantial portion
of the contractor's assets.

(12) Costs of commercial insurance
that protects against the costs of the
contractor for correction of the
contractor's own defects in materials or
wor kmanship.

(13) Costs of severance pay paid by
the contractor to foreign nationals
employed by the contractor under a service
contract performed outside the United
States, to the extent that the amount of
the severance pay paid in any case exceeds
the amount paid in the industry involved
under the customary or prevailing practice
for firms in that industry providing
similar services in the United States, as
determined by regulations in the FAR or
in an executive agency supplement to the
FAR.

(14) Costs of severance pay paid by
the contractor to a foreign national
employed by the contractor under a service
contract performed in a foreign country if
the termination of the employment of the
foreign national is the result of the
closing of, or curtailment of activities at,
a United States facility in that country at
the request of the government of that
country.

(15) Costs incurred by a contractor in
connection with any criminal, civil, or
administrative proceedings commenced by
the United States or a State, to the extent
provided in 10 U.S.C. 2324(k) or 41
U.S.C. 256(k).



31.703 Requirements.

FAR as of FAC 90-25

FAR asrevised

(8) Contracts which refer to this Subpart 31.7 for
deter- mining allowable costs shall be deemed to
refer to, and shall have the allowability of costs
determined by the contracting officer in accordance
with, the revision of OMB Circular A-122 in effect
on the date of the contract.

(b) Agencies are not expected to place additional
restrictions on individual items of cost.

(a) Contracts which refer to this Subpart 31.7 for
deter- mining allowable costs shall be deemed to
refer to, and shall have the allowability of costs
determined by the contracting officer in accordance
with, the revision of OMB Circular A-122 in effect
on the date of the contract.

(b) Agencies are not expected to place additional
restrictions on individual items of cost. However,
under 10 U.S.C. 2324(e) and 41 U.S.C.
256(e), the costs cited in 31.603(b) are
unallowable.



PART 32

[] contracti ng officers may execute service contracts (or an order under atask order
contract or an option) for a period of performance that beginsin one fiscal year and endsin
the following fiscal year — with the contract entirely funded out of thefirst year's
appropriations. This new authority will ssimplify the acquisition and administration of
service contracts by allowing single, fully funded contract actions, in lieu of multiple
contracts or complex obligation arrangements. However, the period of performance for the
contract, order, or option so funded may not exceed twelve months.

Using this authority, for example, a contracting officer could write a contract for
performance beginning on July 1, 1999 and ending on June 31, 2000 — and fund all work
under the contract out of afiscal year 1999 appropriation.

This new authority does not apply to the Department of Defense (DoD), United States
Coast Guard, and the National Aeronautics and Space Administration (but see their FAR
supplements for similar authorities). [832.703-3 and 37.106, FAC 90-30, Case 94-766]

32.703-3 Contracts crossing fiscal years.

FAR as of FAC 90-25

A contract that is funded by annual appropriations
may not cross fiscal years, except in accordance with
statutory authorization (see 41 U.S.C. 1la 31
U.S.C. 1308, and 42 U.S.C. 2459a), or when the
contract callsfor an end product that cannot feasibly
be subdivided for separate performance in each fisca
year (e.g., contracts for expert or consultant
services).

FAR asrevised

(a) A contract that is funded by annual
appropriations may not cross fiscal years, except in
accordance with statutory authorization (see 41
U.S.C. 115, 31 U.S.C. 1308, 42 U.S.C. 2459a and
41 U.S.C. 253l (see paragraph (b) of this section)),
or when the contract calls for an end product that
cannot feasibly be subdivided for separate
performance in each fiscal year (e.g., contracts for
expert or consultant services).

(b) 41 U.S.C. 253I, as amended by
Section 1073 of the Federal Acquisition
Streamlining Act of 1994 (Pub. L. 103-
355), authorizes heads of executive
agencies other than the Department of
Defense, United States Coast Guard, and
the National Aeronautics and Space
Administration (41 U.S.C. 252(a)(1)), to
enter into a basic contract, options, or
orders under that contract for procurement
of severable services for a period that
begins in one fiscal year and ends in the
next fiscal year if the period of the basic
contract, options or orders under that
contract does not exceed one year each.
Funds made available for a fiscal year may



be obligated for the total amount of an
action entered into under this authority
(see 37.106(b)). Consult agency
supplements for similar authorities that
may exist for the Department of Defense,
United States Coast Guard, or the
National Aeronautics and Space
Administration.



PART 36

CONSTRUCTION AND ARCHITECT-ENGINEER
CONTRACTS

[] Notify unsuccessful offerors within three days after award. Consider notification by
registered mail, with return receipt requested, or E-Mail with automatic return receipt, or
fax if your fax software or hardware verifies receipt by the receiving fax station. (FAC 90-
31, Case 94-701)

36.306 Notice of award.

FAR as of FAC 90-25 FAR asrevised

When a notice of award is issued, it shall contain When a notice of award is issued, it shall be
information required by 14.40¢ and shall— * * * * done in writing or electronically, shal
contain information required by 14.408 and shall—

* k k %

[ Previ oudly, the FAR required only that the Government share its evaluation of the

significant weaknesses or deficienciesin the offeror’s proposal. I1n addition, the
Government team must at minimum now provide information on:

» Theoveral evaluated cost and technical rating of the successful offeror and the
debriefed offeror, if applicable (obvioudy this would not apply to debriefings of
awardees).*

* Theoveradl ranking of all offerors when any ranking was developed by the agency
during the source selection.*

* A summary of the rationale for award.*

* For commercia end items delivered under the contract, the make and mode! or
commercial item description of the awardee’ s deliverable.*

» Reasonable responses to relevant questions about whether source selection procedures
contained in the solicitation, applicable regulations, and other applicable authorities
were followed.

(* do not apply to A& E contracts)

Purpose -- to facilitate frank and open discussions leading hopefully better proposals on
future procurements. In fact, the FAR never prohibited COs from providing the above
information. The difference isthat providing such information is now mandatory. COs
will need to budget more time for debriefings. (815.1004 and 8§36.607(b), FAC 90-31,
Case 94-701)



36.607 Release of information on firm selection.

FAR as of FAC 90-25 FAR asrevised
After final selection has taken place, the (a) After final selection has taken place, the
contracting officer may release information contracting officer may release information

identifying only the architect-engineer firm with
which a contract will be negotiated for certain work.
The work should be described in any release only in
general terms, unless information relating to the
work is classified. If negotiations are terminated
without awarding a contract to the highest rated
firm, the contracting officer may release that
information and state that negotiations will be
undertaken with another (named) architect-engineer
firm. When an award has been made, the contracting
officer may release award information (see 5.401).

identifying only the architect-engineer firm with
which a contract will be negotiated for certain work.
The work should be described in any release only in
general terms, unless information relating to the
work is classified. If negotiations are terminated
without awarding a contract to the highest raed
firm, the contracting officer may release that
information and state that negotiations will be
undertaken with another (named) architect-engineer
firm. When an award has been made, the contracting
officer may release award information (see 5.401)

(b) Debriefings of successful and
unsuccessful firms will be held after final
selection has taken place and will be
conducted, to the extent practicable, in
accordance with 15.1004(b) through (qg).
Note that 15.1004(d)(2) through (d)(5)
does not apply to architect-engineer
contracts.




SERVICE CONTRACTING

[] contracti ng officers may execute service contracts (or an order under atask order
contract or an option) for a period of performance that beginsin one fiscal year and endsin
the following fiscal year — with the contract entirely funded out of thefirst year's
appropriations. This new authority will ssimplify the acquisition and administration of
service contracts by allowing single, fully funded contract actions, in lieu of multiple
contracts or complex obligation arrangements. However, the period of performance for the
contract, order, or option so funded may not exceed twelve months.

Using this authority, for example, a contracting officer could write a contract for
performance beginning on July 1, 1999 and ending on June 31, 2000 — and fund all work
under the contract out of afiscal year 1999 appropriation.

This new authority does not apply to the Department of Defense (DoD), United States

Coast Guard, and the National Aeronautics and Space Administration (but see their FAR
supplements for similar authorities). [832.703-3 and 37.106, FAC 90-30, Case 94-766]

37.106 Funding and term of service contracts.

FAR as of FAC 90-25 FAR asrevised

When contracts for services are funded by annual (8 When contracts for services are funded by
appropriations, the term of contracts so funded shall  annual appropriations, the term of contracts so
not extend beyond the end of the fiscal year of the funded shall not extend beyond the end of the fiscal
appropriation except when authorized by law (see year of the appropriation except when authorized by
32.703-2 for contracts conditioned upon availability law (see paragraph (b) of this section for
of funds and 32.703-3 for contracts crossing fiscal certain service contracts, 32.703-2 for
years). contracts conditioned upon availability of funds, and

32.703-3 for contracts crossing fiscal years).

(b) 41 U.S.C. 253l, as amended by
Section 1073 of the Federal Acquisition
Streamlining Act of 1994 (Pub. L. 103-
355), authorizes the head of any executive
agency except the Department of Defense,
United States Coast Guard, and the
National Aeronautics and Space
Administration (41 U.S.C. 252(a)(1)), to
enter into a basic contract, options, or
orders under that contract for procurement
of severable services for a period that
begins in one fiscal year and ends in the
next fiscal year if the period of the basic
contract, options or orders under that
contract does not exceed one year each.



Funds made available for a fiscal year may
be obligated for the total amount of an
action entered into under this authority
(see 32.703-3(b)). Consult agency
supplements for similar authorities that
may exist for the Department of Defense,
United States Coast Guard, or the
National Aeronautics and Space
Administration.

[] TheFAR imposes additional restrictions on the allowability of severence costs for

foreign nationals employed outside the United States. Under certain conditions, for
instance, al severence costs are unallowable if the termination of employment of the
foreign national isthe result of the closing of, or the curtailment of activities at, a United
States facility in that country at the request of the government of that country.

However, FAR 837.113 alows waivers of the restrictions. [831.205-6, 37.113, 52.237-
8, and 52.237-9; FAC 90-31, Case 94-754]

37.113 Severance payments to foreign nationals.
[Section added by FAC 90-31]

37.113 Severance payments to foreign nationals.

37.113-1 Waiver of cost allowability limitations.

(@) The head of any agency, or designee, may waive the 31.205-6(g)(3) cost
allowability limitations on severance payments to foreign nationals for contracts
that—

(1) Provide significant support services for (i) members of the armed forces
stationed or deployed outside the United States, or (ii) employees of an executive
agency posted outside the United States; and

(2) Will be performed in whole or in part outside the United States.

(b) Waivers can be granted only before contract award.

(c) Waivers cannot be granted for—

(1) Military banking contracts, which are covered by 10 U.S.C. 2324(e)(2); or

(2) Severance payments made by a contractor to a foreign national employed by
the contractor under a DOD service contract in the Republic of the Philippines, if the
discontinuation of the foreign national is the result of the termination of basing
rights of the United States military in the Republic of the Philippines (section
1351(b) of Public Law 102-484, 10 U.S.C. 1592, note).

37.113-2 Solicitation provision and contract clause.

(@) Use the provision at 52.237-8, Restriction on Severance Payments to Foreign
Nationals, in all solicitations that meet the criteria in 37.113-1(a), except for those
excluded by 37.113-1(c).

(b) When the head of an agency, or designee, has granted a waiver pursuant to
37.113-1, use the clause at 52.237-9, Waiver of Limitation on Severance Payments to
Foreign Nationals.



52.237-8 Restriction on Severance Payments to Foreign Nationals.
As prescribed in 37.113-2(a), use the following provision:

RESTRICTION ON SEVERANCE PAYMENTS
TO FOREIGN NATIONALS (OCT 1995)

(a) The Federal Acquisition Regulation (FAR), at 31.205-6(g)(3), limits the cost
allowability of severance payments to foreign nationals employed under a service
contract performed outside the United States unless the head of the agency, or
designee, grants a waiver pursuant to FAR 37.113-1 before contract award.

(b) In making the determination concerning the granting of a waiver, the head of
the agency, or designee, will determine that—

(1) The application of the severance pay limitations to the contract would
adversely affect the continuation of a program, project, or activity that provides
significant support services for (i) members of the armed forces stationed or deployed
outside the United States, or (ii) employees of an executive agency posted outside the
United States;

(2) The Contractor has taken (or has established plans to take) appropriate actions
within its control to minimize the amount and number of incidents of the payment of
severance pay to employees under the contract who are foreign nationals; and

(3) The payment of severance pay is necessary in order to comply with a law that
is generally applicable to a significant number of businesses in the country in which
the foreign national receiving the payment performed services under the contract, or is
necessary to comply with a collective bargaining agreement.

(End of provision)
52.237-9 Waiver of Limitation on Severance Payments to Foreign Nationals.
As prescribed in 37.113-2(b), use the following clause:

WAIVER OF LIMITATION ON SEVERANCE PAYMENTS
TO FOREIGN NATIONALS (OCT 1995)

(a) Pursuant to 10 U.S.C. 2324(e)(3)(A) or 41 U.S.C. 256(e)(2)(A), as applicable,
the cost allowability limitations in FAR 31.205-6(g)(3) are waived.
(b) This clause may be incorporated into subcontracts issued under this
contract, if approved by the Contracting Officer.



PART 42
CONTRACT ADMINISTRATION

(] When authorized by the contracting office, Contract Administration Offices evaluate
contractor performance per Subpart 42.15.

42.302 Contract administration functions.

FAR as of FAC 90-25 FAR asrevised

* k k k% * k k k %

(b) The CAO shall peform the following (b) The CAO shal perform the following
functions only when and to the extent specifically functions only when and to the extent specifically
authorized by the contracting office: authorized by the contracting office:

* k% x x % * k% x x %
(11) Prepare evaluations of contractor
performance in accordance with Subpart
42.15 [FAC 90-26]

[ Past performance information isinformation that is relevant to future source selections

on a contractor's actions under previously awarded contracts. Record information on such
matters as the contractor’s

» Record of conforming to contract requirements and to standards of good workmanship
* Record of forecasting and controlling costs.
» Adherence to contract schedules, including the administrative aspects of performance.

» History of reasonable and cooperative behavior and commitment to customer
satisfaction.

Business-like concern in general for the interest of the customer. (FAR subpart 42.15,

FAC 90-26)

[ wWhen work on the contract is completed, prepare an evaluation of contractor
performance for each contract in excess of:

» $1,000,000 beginning July 1, 1995,
e $500,000 beginning July 1, 1996, and
e $100,000 beginning January 1, 1998

Also prepare interim evaluations for multiple year contracts as specified by the agency.



Exceptions:
» Contracts awarded under Subparts 8.6 and 8.7

» Construction and A& E contracts (see §836.201 and 36.604 for policies on recording
performance under such contracts).

(FAR subpart 42.15, FAC 90-26)

[ Generadly solicit input for the evaluations from the technical office, contracting office,
and, where appropriate, end users of the product or service. (FAR subpart 42.15, FAC 90-
26)

L] Provide copies of the agency evaluation of the contractor’s performance to the

contractor as soon as practicable after completing the evaluation. Give the contractor at
least 30 days to comment on the evaluation. If the parties disagree about the evaluation,
refer the evaluation to alevel above the contracting officer. However, the contracting
agency makesthe final decision. (FAR subpart 42.15, FAC 90-26)

[] Retain copies of the evaluation, contractor response, and review comments (if any)

and mark thisinformation with the legend “ Source Selection Information.” Only release the
evaluation to other Government personnel and the contractor whose performanceis being
evaluated. (FAR subpart 42.15, FAC 90-26)

[ Destroy the evaluation within three years after completion of contract performance.
(FAR subpart 42.15, FAC 90-26)

SUBPART 42.15—CONTRACTOR PERFORMANCE INFORMATION
[added by FAC 90-26]

Sec.

42.1500 Scope of subpart.
42.1501 General.
42.1502 Poalicy.

42.1503 Procedures.

42.1500 Scope of subpart.

This subpart provides policies and establishes responsibilities for recording and
maintaining contractor performance information. It implements Office of Federal
Procurement Policy Letter 92-5, Past Performance Information. This subpart does not
apply to procedures used by agencies in determining fees under award or incentive fee
contracts. However, the fee amount paid to contractors should be reflective of the
contractor's performance and the past performance evaluation should closely parallel
the fee determinations.

42.1501 General.

Past performance information is relevant information, for future source selection
purposes, regarding a contractor's actions under previously awarded contracts. It
includes, for example, the contractor's record of conforming to contract requirements
and to standards of good workmanship; the contractor's record of forecasting and
controlling costs; the contractor's adherence to contract schedules, including the



administrative aspects of performance; the contractor's history of reasonable and
cooperative behavior and commitment to customer satisfaction; and generally, the
contractor's business-like concern for the interest of the customer.

42.1502  Policy.

(a) Except as provided in paragraph (b) of this section, agencies shall prepare an
evaluation of contractor performance for each contract in excess of $1,000,000
beginning July 1, 1995, $500,000 beginning July 1, 1996, and $100,000 beginning
January 1, 1998, (regardless of the date of contract award) at the time the work under
the contract is completed. In addition, interim evaluations should be prepared as
specified by the agencies to provide current information for source selection purposes,
for contracts with a period of performance, including options, exceeding one year.
This evaluation is generally for the entity, division, or unit that performed the
contract. The content and format of performance evaluations shall be established in
accordance with agency procedures and should be tailored to the size, content, and
complexity of the contractual requirements.

(b) Agencies shall not evaluate performance for contracts awarded under Subparts
8.6 and 8.7. Agencies shall evaluate construction contractor performance and
architect/
engineer contractor performance in accordance with 36.201 and 36.604, respectively.

42.1503 Procedures.

(a) Agency procedures for the past performance evaluation system shall generally
provide for input to the evaluations from the technical office, contracting office and,
where appropriate, end users of the product or service.

(b) Agency evaluations of contractor performance prepared under this subpart shall
be provided to the contractor as soon as practicable after completion of the evaluation.
Contractors shall be given a minimum of 30 days to submit comments, rebutting
statements, or additional information. Agencies shall provide for review at a level
above the contracting officer to consider disagreements between the parties regarding
the evaluation. The ultimate conclusion on the performance evaluation is a decision
of the contracting agency. Copies of the evaluation, contractor response, and review
comments, if any, shall be retained as part of the evaluation. These evaluations may
be used to support future award decisions, and should therefore be marked " Source
Selection Information”. The completed evaluation shall not be released to other than
Government personnel and the contractor whose performance is being evaluated during
the period the information may be used to provide source selection information.
Disclosure of such information could cause harm both to the commercial interest of
the Government and to the competitive position of the contractor being evaluated as
well as impede the efficiency of Government operations. Evaluations used in
determining award or incentive fee payments may also be used to satisfy the
requirements of this subpart.

(c) Departments and agencies shall share past performance information with other
departments and agencies when requested to support future award decisions. The
information may be provided through interview and/or by sending the evaluation and
comment documents to the requesting source selection official.

(d) Any past performance information systems, including automated systems, used
for maintaining contractor performance information and/or evaluations should include
appropriate management and technical controls to ensure that only authorized
personnel have access to the data.

(e) The past performance information shall not be retained to provide source
selection information for longer than three years after completion of contract
performance.



[J TheFAR now requires that contracting officers use, not merely take into
consideration, established final indirect cost rates in negotiating the final price of fixed-price
incentive and fixed-price redeterminable contracts and in other situations requiring that

indirect costs be settled before contract prices are established. [842.703-1, FAC 90-31,

Case 94-754]

42.703-1 Policy.

FAR as of FAC 90-25

FAR asrevised

* k k k %

(c) Contracting officers shall—

(1) Unless the quick-closeout procedurein
42.708 is used, use final indirect cost rates of a
business unit for a given period, which shall be
binding for al the cost-reimbursement contracts of
the business unit for that period, subject to any
specific limitation in a contract or advance
agreement (when contracts of more than one agency
areinvolved, see 42.101(c)); and

(2) Fakeinto-consideration established final
indirect cost ratesin negotiating the final price of
fixed-price incentive and fixed-price redeterminable
contracts and in other situations requiring that
indirect costs be settled before contract prices are

established-{see 31-103(b)).

* k k k k%

(c) Contracting officers shall—

(2) Unlessthe quick-closeout procedurein
42.708 is used, use final indirect cost rates of a
business unit for a given period, which shall be
binding for al the cost-reimbursement contracts of
the business unit for that period, subject to any
specific limitation in a contract or advance
agreement (when contracts of more than one agency
areinvolved, see 42.101(c)); and

(2) To ensure compliance with 10
U.S.C. 2324(a) and 41 U.S.C. 256(a),
use established final indirect cost ratesin
negotiating the final price of fixed-price incentive
and fixed-price redeterminable contracts and in other
situations requiring that indirect costs be settled
before contract prices are established.

[]  Section 42.703-2 extends requirements for contractor certification of indirect cost rates
(both billing and final) to the civilian agencies. Pursuant to 10 U.S.C. 2324(h), the
Department of Defense already determines or negotiates contractor indirect cost rates on the
basis of acertified proposal. Basically, contracting officers may not agreeto billing or final
indirect cost rates unless the contractor has certified (using the clause at 52.242-4,

Certification of Indirect Costs) that:
* All proposed costs are allowable
* Noneare unallowable, AND

» All costsincluded in the proposal are properly allocable to Government contracts on the
basis of abeneficial or causal relationship between the expenses incurred and the
contracts to which they are alocated in accordance with applicable acquisition

regulations.

[842.703-1 and 52.242-4, FAC 90-31, Case 94-752]



[] The head of the agency or designee may waive the certification when in the interest of

the United States. However, they must put the reasons for the waiver in writing and make
those reasons available to the public. For example, waivers might be appropriate for
contracts with foreign governments, international organizations, State or local governments
subject to OMB circular A-87, educational institutions subject to OMB circular A-21, and
non-profit organizations subject to OMB circular A-122. [842.703-1, FAC 90-31, Case
94-752]

L] 1f necessary for continuation of the contract, contracting officers can unilaterally

establish therates if the contractor failsto certify its proposal for billing or indirect cost
rates. [842.703-1, FAC 90-31, Case 94-752]

42.703-2 Certificate of indirect costs. [Added by FAC 90-31]

(@) General. In accordance with 10 U.S.C. 2324(h) and 41 U.S.C. 256(h), a
proposal shall not be accepted and no agreement shall be made to establish billing
rates or final indirect cost rates unless the costs have been certified by the contractor.

(b) Waiver of certification. (1) The agency head, or designee, may waive the
certification requirement when—

(i) It is determined to be in the interest of the United States;, and

(ii) The reasons for the determination are put in writing and made available to the
public.

(2) A waiver may be appropriate for a contract with—

(i) A foreign government or international organization, such as a subsidiary body
of the North Atlantic Treaty Organization;

(ii) A state or local government subject to OMB Circular A-87;

(iii) An educational institution subject to OMB Circular A-21; and

(iv) A nonprofit organization subject to OMB Circular A-122.

(c) Failure to certify. (1) If the contractor has not certified its proposal for
billing rates or indirect cost rates and a waiver is not appropriate, the contracting
officer shall unilaterally establish the rates if they are necessary for continuation of
the contract.

(2) Rates established unilaterally should be—

(i) Based on audited historical data or other available data as long as unallowable
costs are excluded; and

(ii) Set low enough to ensure that potentially unallowable costs will not be
reimbursed.

(d) False certification. The contracting officer should consult with legal counsel
to determine appropriate action when a contractor certificate of indirect costs is
thought to be false.

(e) Penalties for unallowable costs. 10 U.S.C. 2324(a) through (d) and 41 U.S.C.
256(a) through (d) prescribe penalties for submission of unallowable costs in final
indirect cost rate proposals (see 42.709 for penalties and contracting officer
responsibilities).

(f) Contract clause. (1) Except as provided in paragraph (f)(2) of this subsection,
the clause at 52.242-4, Certification of Indirect Costs, shall be incorporated into all
solicitations and contracts which provide for—

(i) Interim reimbursement of indirect costs;

(ii) Establishment of final indirect cost rates; or

(iii) Contract financing that includes interim payment of indirect costs, e.g.,
progress payments based on cost (Subpart 32.5) or progress payments based on
percentage or stage of completion.



(2) The Department of Energy may provide an alternate clause in its agency
supplement for its Management and Operating contracts.

52.242-4  Certification of Indirect Costs.
As prescribed in 42.703-2(f), insert the following clause:

CERTIFICATION OF INDIRECT COSTS (OCT 1995)

(a) The Contractor shall—

(1) Certify any proposal to establish or modify billing rates or to establish final
indirect cost rates;

(2) Use the format in paragraph (c) of this clause to certify; and

(3) Have the certificate signed by an individual of the Contractor's organization at
a level no lower than a vice president or chief financial officer of the business
segment of the Contractor that submits the proposal.

(b) Failure by the Contractor to submit a signed certificate, as described in this
clause, shall result in payment of indirect costs at rates unilaterally established by the
Government.

(c) The certificate of indirect costs shall read as follows:
CERTIFICATE OF INDIRECT COSTS
This is to certify that to the best of my knowledge and belief:
1. | have reviewed this indirect cost proposal;

2. All costs included in this proposal (identify proposal and date) to establish billing
or final indirect cost rates for (identify period covered by rate) are allowable in
accordance with the requirements of contracts to which they apply and with the cost
principles of the Federal Acquisition Regulation (FAR) and its supplements applicable
to those contracts;

3. This proposal does not include any costs which are unallowable under applicable
cost principles of the FAR or its supplements, including, but not limited to:
advertising and public relations costs, contributions and donations, entertainment
costs, fines and penalties, lobbying costs, defense of fraud proceedings, and goodwill;
and

4. All costs included in this proposal are properly allocable to Government contracts
on the basis of a beneficial or causal relationship between the expenses incurred and
the contracts to which they are allocated in accordance with applicable acquisition
regulations.

| declare under penalty of perjury that the foregoing is true and correct.

Firm:

Signature:

Name of Certifying Official:

Title:




Date of Execution:

(End of

clause)

L] 1f the contracti ng officer is responsible for determining final indirect cost rates, the
FAR prohibits the contracting officer from resolving any questioned costs until obtaining—

» Adequate documentation on the costs, and

» The contract auditor's opinion on the allowability of the costs.

The FAR further advises contracting officers, whenever possible, to invite the contract
auditor to serve as an advisor at any negotiation or meeting with the contractor on the
determination of the contractor's final indirect cost rates.

Finally, the FAR adds a specific requirement that the contracting officer notify the
contractor of the individua costs which were considered unallowable and the respective
amounts of the disallowance. [842.705-1, FAC 90-31, Case 94-754]

42.705-1 Contracting officer determination procedure.
FAR as of FAC 90-25 FAR asrevised
* % * % % * % * % %
(b) Procedures. (1) In accordance with the (b) Procedures. (1) In accordance with the

Allowable Cost and Payment clause at 52.216-7 or
52.216-13, the contractor shall submit to the
contracting officer and, if required by agency
procedures, to the cognizant auditor a final indirect
cost rate proposa reflecting actual cost experience
during the covered period, together with supporting
cost or pricing data.

(2) The auditor shall submit to the contracting
officer an advisory audit report (i) identifying any
relevant advance agreements or restrictive terms of
specific contracts and (ii) including the information
required by 15.805-5(€).

(3) The contracting officer shal head the
Government negotiating team, which includes the
cognizant auditor and technical or functiona
personnel as required. Contracting offices having
significant dollar interest shall be invited to
participate in the negotiation and in the preliminary
discussion of critical issues. Individuals or offices
that have provided a significant input to the
Government position should be invited to attend.

(4) The Government negotiating team shall
develop a negotiation position.

(5) The cognizant contracting officer shall—

(i) Conduct negotiations;

(i) Prepare a written indirect cost rate agreement
conforming to the requirements of the contracts;

Allowable Cost and Payment clause at 52.216-7 or
52.216-13, the contractor shall submit to the
contracting officer and, if required by agency
procedures, to the cognizant auditor a final indirect
cost rate proposal reflecting actual cost experience
during the covered period, together with supporting
cost or pricing data.

(2) The auditor shall submit to the contracting
officer an advisory audit report (i) identifying any
relevant advance agreements or restrictive terms of
specific contracts and (ii) including the information
required by 15.805-5(€).

(3) The contracting officer shall head the
Government negotiating team, which includes the
cognizant auditor and technical or functiona
personnel as required. Contracting offices having
significant dollar interest shal be invited to
participate in the negotiation and in the preliminary
discussion of critical issues. Individuals or offices
that have provided a significant input to the
Government position should be invited to attend.

(4) The Government negotiating team shall
develop a negotiation position. Pursuant to 10
U.S.C. 2324(f) and 41 U.S.C. 256(f), the
contracting officer shall—

(i) Not resolve any questioned costs
until obtaining—



(iii) Prepare, sign, and place in the contractor
general file (see 4.801(c)(3)) a negotiation
memorandum covering (A) the disposition of
significant matters in the advisory audit report, (B)
reconciliation of all costs questioned, with
identification of items and amounts alowed or
disdlowed in the final settlement as well as the
disposition of period costing or allocability issues,
(C) reasons why any recommendations of the auditor
or other Government advisors were not followed, and
(D) identification of cost or pricing data submitted
during the negotiations and relied upon in reaching a
settlement; and

(iv) Distribute resulting documents in accordance
with 42.706.

(A) Adequate documentation on the
costs; and

(B) The contract auditor's opinion on
the allowability of the costs.

(i)  Whenever possible, invite the
contract auditor to serve as an advisor at
any negotiation or meeting with the
contractor on the determination of the
contractor's final indirect cost rates.

(5) The cognizant contracting officer shall—

(i) Conduct negotiations;

(ii) Prepare a written indirect cost rate agreement
conforming to the requirements of the contracts;

(iii) Prepare, sign, and place in the contractor
general file (see 4.801(c)(3)) a negotiation
memorandum covering (A) the disposition of
significant matters in the advisory audit report, (B)
reconciliation of all costs questioned, with
identification of items and amounts alowed or
disdlowed in the final settlement as well as the
disposition of period costing or alocability issues,
(C) reasons why any recommendations of the auditor
or other Government advisors were not followed, and
(D) identification of cost or pricing data submitted
during the negotiations and relied upon in reaching a
settlement; and

(iv) Distribute resulting documents in accordance
with 42.70.

(v) Notify the contractor of the
individual costs which were considered
unallowable and the respective amounts of
the disallowance.

[] Sections 2101 and 2151 of the Federal Acquisition Streamlining Act of 1994 change
the contract value threshold for assessment of penalties on unallowable costs from
$100,000 to $500,000 and expand the coverage from the Department of Defenseto all
executive agencies. With the exception of the threshold value, the penalty provisionsin the
new law are the same as those implemented in the current Defense Federal Acquisition
Regulation Supplement. [842.709 and 52.242-3, FAC 90-31, Case 94-751]

[] contracti ng officers may assess penalties against contractors for including unallowable

indirect costsin—
* Fina indirect cost rate proposals; or



* Thefinal statement of costsincurred or estimated to be incurred under afixed-price
incentive contract.

However, this policy only applies to contracts in excess of $500,000 — and does NOT
apply to fixed-price contracts without cost incentives or any firm-fixed-price contracts for
the purchase of commercial items. [842.709 and 52.242-3, FAC 90-31, Case 94-751]

] The penalty isequal to the amount of the disallowed costs plusinterest on the paid

portion, if any, of the disallowance. However, if the indirect cost was determined to be
unallowable for that contractor before proposal submission, the penalty is double that
amount. Any of the following may constitute evidence of prior determinations of
unalowability:

A DCAA Form 1, Notice of Contract Costs Suspended and/or Disapproved (see 48
CFR 242.705-2), or any similar notice which the contractor elected not to appeal and
was not withdrawn by the cognizant Government agency.

» A contracting officer final decision which was not appealed.

» A prior executive agency Board of Contract Appeals or court decision involving the
contractor, which upheld the cost disallowance.

* A determination or agreement of unallowability under 31.201-6.
[842.709 and 52.242-3, FAC 90-31, Case 94-751]

[] Determinations of penalty amounts under paragraphs (d) and (e) of the clause at
52.242-3 are fina decisions within the meaning of the Contract Disputes Act of 1978. The
FAR contains precise instructions for determining the amount of the interest, issuing
assessments, and waiving the penalty. [842.709 and 52.242-3, FAC 90-31, Case 94-751]

42.709  Scope.

(a) This section implements 10 U.S.C. 2324(a) through (d) and 41 U.S.C. 256(a) through (d). It
covers the assessment of penalties against contractors which include unallowable indirect costsin—

(1) Final indirect cost rate proposals; or

(2) Thefinal statement of costsincurred or estimated to be incurred under a fixed-price incentive
contract.

(b) This section appliesto al contractsin excess of $500,000, except fixed-price contracts without cost
incentives or any firm-fixed-price contracts for the purchase of commercial items.

42.709-1 General.

(a) Thefollowing penalties apply to contracts covered by this section:

(2) If theindirect cost is expressly unallowable under a cost principle in the FAR, or an executive
agency supplement to the FAR, that defines the allowability of specific selected costs, the penalty is equal
to—

(i) The amount of the disallowed costs allocated to contracts that are subject to this section for which
an indirect cost proposal has been submitted; plus

(i1) Interest on the paid portion, if any, of the disallowance.

(2) If the indirect cost was determined to be unallowable for that contractor before proposal submission,
the penalty is two times the amount in paragraph (a)(1)(i) of this section.

(b) These penalties are in addition to other administrative, civil, and criminal penalties provided by law.

(c) It is not necessary for unallowable costs to have been paid to the contractor in order to assess a
penalty.



42.709-2 Responsibilities.

(a) The cognizant contracting officer is responsible for—

(1) Determining whether the penaltiesin 42.709-1(a) should be assessed;

(2) Determining whether such penalties should be waived pursuant to 42.709-5; and

(3) Referring the matter to the appropriate criminal investigative organization for review and for
appropriate coordination of remedies, if there is evidence that the contractor knowingly submitted
unallowable costs.

(b) The contract auditor, in the review and/or the determination of final indirect cost proposals for
contracts subject to this section, is responsible for—

(1) Recommending to the contracting officer which costs may be unallowable and subject to the
penaltiesin 42.709-1(a);

(2) Providing rationale and supporting documentation for any recommendation; and

(3) Referring the matter to the appropriate criminal investigative organization for review and for
appropriate coordination of remedies, if there is evidence that the contractor knowingly submitted
unallowable costs.

42.709-3 Assessing the penalty.

Unless awaiver is granted pursuant to 42.709-5, the cognizant contracting officer shall—

(a) Assess the penalty in 42.709-1(a)(1), when the submitted cost is expressly unallowable under a cost
principle in the FAR or an executive agency supplement that defines the allowability of specific selected
costs; or

(b) Assess the penalty in 42.709-1(a)(2), when the submitted cost was determined to be unallowable for
that contractor prior to submission of the proposal. Prior determinations of unallowability may be
evidenced by—

(1) A DCAA Form 1, Notice of Contract Costs Suspended and/or Disapproved (see 48 CFR 242.705-
2), or any similar notice which the contractor elected not to appeal and was not withdrawn by the cognizant
Government agency;

(2) A contracting officer final decision which was not appealed;

(3) A prior executive agency Board of Contract Appeals or court decision involving the contractor,
which upheld the cost disallowance; or

(4) A determination or agreement of unallowability under 31.201-6.

(c) Issue afinal decision (see 33.211) which includes a demand for payment of any penalty assessed
under paragraph (a) or (b) of this section. The letter shall state that the determination is afinal decision
under the Disputes clause of the contract. (Demanding payment of the penalty is separate from demanding
repayment of any paid portion of the disallowed cost.)

42.709-4 Computing interest.

For 42.709-1(a)(1)(ii), compute interest on any paid portion of the disallowed cost as follows:

(a) Consider the overpayment to have occurred, and interest to have begun accumulating, from the
midpoint of the contractor's fiscal year. Use an alternate equitable method if the cost was not paid evenly
over the fiscal year.

(b) Use the interest rate specified by the Secretary of the Treasury pursuant to Pub. L. 92-41 (85 Stat.
97).

(c) Computeinterest from the date of overpayment to the date of the demand letter for payment of the
penalty.

(d) Determine the paid portion of the disallowed costs in consultation with the contract auditor.

42.709-5 Waiver of the penalty.

The cognizant contracting officer shall waive the penalties at 42.709-1(a) when—

(a) The contractor withdraws the proposal before the Government formally initiates an audit of the
proposal and the contractor submits a revised proposal (an audit will be deemed to be formally initiated
when the Government provides the contractor with written notice, or holds an entrance conference,
indicating that audit work on a specific final indirect cost proposal has begun);



(b) The amount of the unallowable costs under the proposal which are subject to the penalty is $10,000
or less (i.e., if the amount of expressly or previously determined unallowable costs which would be
allocated to the contracts specified in 42.709(b) is $10,000 or less); or

(c) The contractor demonstrates, to the cognizant contracting officer's satisfaction, that—

(2) It has established policies and personnel training and an internal control and review system that
provide assurance that unallowable costs subject to penalties are precluded from being included in the
contractor's final indirect cost rate proposals (e.g., the types of controls required for satisfactory participation
in the Department of Defense sponsored self-governance programs, specific accounting controls over indirect
costs, compliance tests which demonstrate that the controls are effective, and Government audits which have
not disclosed recurring instances of expressly unallowable costs); and

(2) The unallowable costs subject to the penalty were inadvertently incorporated into the proposal; i.e.,
their inclusion resulted from an unintentional error, notwithstanding the exercise of due care.

42.709-6 Contract clause.

Use the clause at 52.242-3, Penalties for Unallowable Costs, in all solicitations and contracts over
$500,000 except fixed-price contracts without cost incentives or any firm-fixed-price contract for the
purchase of commercia items. Generally, covered contracts are those which contain one of the clauses at
52.216-7, 52.216-13, 52.216-16, or 52.216-17, or a similar clause from an executive agency's supplement
to the FAR.

52.242-3 Penalties for Unallowable Costs.
As prescribed in 42.709-6, use the following clause:
PENALTIES FOR UNALLOWABLE COSTS (OCT 1995)

(a) Definition. Proposal, as used in this clause, means either—

(1) A final indirect cost rate proposal submitted by the Contractor after the expiration of its fiscal year
which—

(i) Relates to any payment made on the basis of billing rates; or

(i) Will be used in negotiating the final contract price; or

(2) Thefina statement of costsincurred and estimated to be incurred under the Incentive Price Revision
clause (if applicable), which is used to establish the final contract price.

(b) Contractors which include unallowable indirect costsin a proposal may be subject to penalties.
The penalties are prescribed in 10 U.S.C. 2324 or 41 U.S.C. 256, as applicable, which isimplemented in
Section 42.709 of the Federal Acquisition Regulation (FAR).

(c) The Contractor shall not include in any proposal any cost which is unallowable, as defined in Part
31 of the FAR, or an executive agency supplement to Part 31 of the FAR.

d) If the Contracting Officer determines that a cost submitted by the Contractor in its proposal is
expressly unallowable under a cost principle in the FAR, or an executive agency supplement to the FAR,
that defines the allowability of specific selected costs, the Contractor shall be assessed a penalty equal to—

(1) The amount of the disallowed cost allocated to this contract; plus

(2) Smple interest, to be computed—

(i) On the amount the Contractor was paid (whether as a progress or billing payment) in excess of the
amount to which the Contractor was entitled; and

(ii) Using the applicable rate effective for each six-month interval prescribed by the Secretary of the
Treasury pursuant to Pub. L. 92-41 (85 Stat. 97).

(e) If the Contracting Officer determines that a cost submitted by the Contractor in its proposal includes
acost previously determined to be unallowable for that Contractor, then the Contractor will be assessed a
penalty in an amount equal to two times the amount of the disallowed cost allocated to this contract.

(f) Determinations under paragraphs (d) and (e) of this clause are final decisions within the meaning of
the Contract Disputes Act of 1978 (41 U.S.C. 601, et s=0.).



(g) Pursuant to the criteriain FAR 42.709-5, the Contracting Officer may waive the penaltiesin
paragraph (d) or (e) of thisclause.

(h) Payment by the Contractor of any penalty assessed under this clause does not constitute repayment
to the Government of any unallowable cost which has been paid by the Government to the Contractor.



PART 45

[] contractors may electronically reproduce standard inventory schedule forms, as long

as they make no change to the name, content, or sequence of the data elements. Check to
ensure that the el ectronic reproduction includes all essential elements of data and is signed.
(845.606-5, FAC 90-29, 91-104)

45.606-5 Instructions for preparing and submitting schedules of contractor inventory.

* k k k %

(b) Submission.

* k k k k%

(b) Submission.

(1) Contractors shall report contractor
inventory promptly after determining it to be
excess, unless a later date is authorized by the
contract or the plant clearance officer.

(2) Unless contract provisions or agency
regulations prescribe otherwise, 12 copies of
inventory schedules listing serviceable or salvable
items and 6 copies of inventory schedules listing
scrap items shall be presented to the plant
clearance officer at the cognizant contract
administration office.

(3) The standard inventory schedule forms may
be reproduced by contractors, provided no change

is made in—size-erfermat—Machine Hstings—+nay
be-submitted-f all essential elements of data are

included and the apprepriate-signed-standard form
fssubmitted-asa-cover-sheet.

(4) The appropriate continuation sheet shall be
used when more thar-erepage is needed.

(5) Partial schedules may be submitted when
they cover substantial portions of a particular
property classification of contractor inventory.
Thefirst page of each schedule submitted shall be
identified as partial or final in the title block of
the schedule.

(6) The contractor should consult with the
plant clearance officer when in doubt as to item
descriptions or other inventory schedule
requirements.

() Contractors shal report contractor
inventory promptly after determining it to be
excess, unless a later date is authorized by the
contract or the plant clearance officer.

(2) Unless contract provisions or agency
regulations prescribe otherwise, 12 copies of
inventory schedules listing serviceable or salvable
items and 6 copies of inventory schedules listing
scrap items shall be presented to the plant
clearance officer at the cognizant contract
administration office.

(3 The dandard inventory schedule forms
may be electronically reproduced by
contractors pursuant to 53.105, provided no
change is made to the name, content or
sequence of the data elements. All
essential elements of data must be included ad
the form must be signed. [FAC 90-29]

(4) The appropriate continuation sheet
snal be used when more space is
needed. [FAC 90-29]

(5) Partial schedules may be submitted when
they cover substantial portions of a particular
property classification of contractor inventory.
Thefirst page of each schedule submitted shall be
identified as partial or final in the title block of
the schedule.

(6) The contractor should consult with the
plant clearance officer when in doubt as to item
descriptions or other inventory schedule
requirements.




PART 51

USE OF GOVERNMENT SOURCES BY
CONTRACTORS

[] Nonprofit agencies for the blind or severely disabled may use Government supply

sources in performing contracts under the Javits-Wagner-O'Day Act, if:

» The nonprofit agency requesting use of the supplies and servicesis providing a
commodity or service to the Federal Government, and

» Thesuppliesor servicesreceived are directly used in making or providing acommodity
or service approved by the Committee for Purchase From People Who Are Blind or
Severely Disabled to the Federal Government (FAC 90-31, 94-701).

51.101 Policy.

FAR as of FAC 90-25

FAR asrevised

(a) If itisin the Government’sinterest, and if
supplies or servicesrequired in the performance of a
Government contract are available from Government
supply sources, contracting officers may authorize
contractors to use these sources in performing—
(1) Government cost-reimbursement contracts;

oF

(2) Other types of negotiated contracts when the
agency determines that a substantial dollar portion of
the contractor’ s contracts are of a Government cost-
reimbursement nature.

(a) If itisin the Government’sinterest, and if
supplies or services required in the performance of a
Government contract are available from Government
supply sources, contracting officers may authorize
contractors to use these sources in performing—

(1) Government cost-reimbursement contracts,

(2) Other types of negotiated contracts when the
agency determines that a substantial dollar portion of
the contractor’ s contracts are of a Government cost-
reimbursement nature; or

(3) A contract under the Javits-
Wagner-O'Day Act (41 U.S.C. 46 et seq.)
if:

(i) the nonprofit agency requesting use
of the supplies and services is providing a
commodity or service to the Federal
Government, and

(i) the supplies or services received
are directly used in making or providing a
commodity or service approved by the
Committee for Purchase From People
Who Are Blind or Severely Disabled to
the Federal Government (See Subpart
8.7).



51.102 Authorization to use Government supply sources.

(a) Beforeissuing an authorization to a
contractor to use Government supply sources, the
contracting officer shall placein the contract filea
written finding supporting issuance of the
authorization. The determination shall be based on,
but not limited to, considerations of the following
factors.

(1) The administrative cost of placing orders
with Government supply sources and the program
impact of delay factors, if any.

(2) The lower cost of items available through
Government supply sources.

(3) Suitahility of items available through
Government supply sources.

(4) Delivery factors such as cost and time.

(5) Recommendations of the contractor.

(a) Before issuing an authorization to a
contractor to use Government supply sources, the
contracting officer shall place in the contract filea
written finding supporting issuance of the
authorization. Except for findings under
51.101(a)(3), the determination shall be based on,
but not limited to, considerations of the following
factors:

(1) The administrative cost of placing orders
with Government supply sources and the program
impact of delay factors, if any.

(2) The lower cost of items available through
Government supply sources.

(3) Suitahility of items available through
Government supply sources.

(4) Delivery factors such as cost and time.

(5) Recommendations of the contractor




PART 53

FORMS

[] Agencies and the public may both computer generate standard and optional forms

prescribed by the FAR if:

» Theformisin an eectronic format that complies with Federal Information Processing

Standard Number 161, or

» Thereisno change to the name, content, or sequence of the data elements, and the form
carries the Standard or Optional Form number and edition date. (152.105, FAC 90-

29, 91-104).

53.105 Computer generation.

(8 Agencies may computer-generate the standard
and optional forms prescribed in the FAR without
exception approval (see 53.103), providing there is
no change to the name, content, or sequence of the
data elements, and the form carries the standard or
optional form number and edition date. Agenreies

shall-netify-the FAR-Seeretariat-of thetr-decisiens-te
computer-generate formspreseribed-by-the FAR

(b) Theforms prescribed by this regulation may
be computer generated by the public.  Unless
prohibited by agency regulations, forms prescribed
by agency FAR supplements may also be computer
generated by the public. Computer generated forms
shall not change the name, content, or sequence of
the data elements, and shall carry the Standard or
Optional Form or agency number and edition date
(see 53.111).

(8 Agencies may computer-generate the Standard
and Optiona Forms prescribed in the FAR without
exception approval (see 53.103), provided— (1)
the form is in an electronic format that
complies with Federal Information
Processing Standard Number 161; or (2)
there is no change to the name, content, or sequence
of the data elements, and the form carriesthe
Standard or Optional Form number and edition date.

(b) Theforms prescribed by this Part may be
computer generated by the public. Unless prohibited
by agency regulations, forms prescribed by agency
FAR supplements may also be computer generated
by the public. Computer generated forms shall
either comply with Federal Information
Processing Standard Number 161 or shall
retain the name, content, or sequence of the data
elements, and shall carry the Standard or Optional
Form or agency number and edition date (see
53.111).




